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Summary

NuVox Inc. (NuVox"); KMC Telecom, Inc. ("KMC"); e.spire Communications, Inc.

("e.spire"); TDS Metrocom, Inc. ("TDS Metrocom"); Metromedia Fiber Network Services, Inc.

("MFN"); and SNiP LiNK, LLC ("SNiP LiNK"), (the "Fiber/Switch-Based CLEC Coalition"),

in these Joint Comments, respectfully submit that there are no "changed circumstances" that

have developed during the course of the past two years to justify dramatic changes in the

Commission's unbundling framework or in the unbundling rules currently in place.

Despite tremendous efforts and tremendous investments to match by each member of the

Fiber/Switch-Based CLEC Coalition, each ofthese facilities-based carriers needs UNEs today.

In these difficult times, access to capital is tenuous ifnot uncertain. To the extent capital can be

devoted to facilities builds, those builds must be cost-justified by a sufficient and already secured

revenue stream and customer base. For the facilities necessary to fill-out and extend the reach of

their networks, there typically are few, if any, alternatives to those provided by the ILECs.

Wholesale network element markets remain underdeveloped in the largest markets and are even

more limited (to the extent that they exist at all) in second- and third-tier markets.

For these reasons, Fiber/Switch-Based CLEC Coalition members support the retention of

all UNEs and the immediate removal of all UNE use restrictions. Loops and transport - in all

capacities and types, lit and dark - remain the most essential of the UNEs needed by these

facilities-based competitors. In the face of the ongoing capital crunch, access to EELs - now

more than eve~ - is truly necessary. CLECs have little money to build and equip additional

collocations and to do so in advance of securing an adequate customer base would be

uneconomic (not to mention intolerable to Wall Street). As a result, EELs are needed to connect
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end users to CLEC networks that do not - and should not - replicate the constellation of end

offices built by the ILECs over the past hundred years.

For years, the ILECs have claimed that unbundling discourages investment in and

deployment of advanced telecommunications capability. Five-years' experience with

unbundling has proven this contention wrong. With both integrated T1 and DSL broadband

service offerings, competitors have awoken the slumbering Bells and they have responded with

heavy investment in advanced telecommunications capability. The Commission itselfhas found

for three-years running that deployment of advanced telecommunications capability is

progressing quite well.

Nevertheless, Congress rejected the Bells' premise in 1996 and the Commission wisely

has followed suit several times since. Local competition and investment in/deployment of

advanced telecommunications capability are complementary goals. The notion that Sections 251

and 706 ofthe Act contain competing goals that require balancing is unsupported rhetoric taken

directly from the Bells' incessant campaign to lobby their way out of the bargain they struck in

negotiations that preceded the 1996 Act. Congress already has determined that cost-based

unbundling promotes competition and that competitive markets are more likely to deliver

innovative and advanced services more rapidly and widely.

Until the Bells convince Congress otherwise, this Commission must stay the course and

allow the further development of the robust wireline competition that the 1996 Act and its

implementing rules were designed to facilitate. The best thing the Commission could do at this

point to accelerate the transition to robustly competitive local markets would be to retain all

UNEs, remove all UNE use restrictions, and engage in proactive, sure and certain enforcement.
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With such a renewed commitment by the Commission, competitors will then stand a much better

chance ofattracting the capital necessary for making robust facilities-based competition a reality.
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NuVox Inc. (NuVox"); KMC Telecom, Inc. ("KMC"); e.spire Communications, Inc.

("e.spire"); TDS Metrocom, Inc. ("TDS Metrocom"); Metromedia Fiber Network Services, Inc.

("MFN"); and SNiP LiNK, LLC ("SNiP LiNK"), (hereinafter the "Fiber/Switch-Based CLEC

Coalition," "Coalition," or "Joint Commenters"),1 through counsel, hereby submit their joint

initial comments in the above-captioned proceeding.2

I. INTRODUCTION

The Fiber/Switch-Based CLEC Coalition is a diverse group of companies that

consciously have chosen to do business and battle with the monopolies of each of the Bells and

several other incumbent local exchange carriers ("ILECs"). One Coalition member, has been

Each coalition member has deployed its own fiber or switching equipment, or both.
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competing since before the 1996 Act, and the others essentially are creations of the 1996 Act.

As a group, the Fiber/Switch-Based CLEC Coalition members have invested enormous amounts

in facilities that currently are being used to bring choice, competition and broadband to "mass

market" (including residential and small business), medium-sized business, and "enterprise"

(large business) customers in tier-one, -two and -three markets across America.
3

.

Some Coalition members have extensive fiber ring deployments, one is developing point-

to-point intra-city networks in major markets, and others use a cost-justified, case-by-case fiber

overlay approach. Five coalition members have deployed digital circuit switching equipment

and four have deployed extensive packet switching capabilities. Two Coalition members have

deployed national data networks and one is a tier one Internet backbone provider.

Two Coalition members are publicly traded companies, three are privately held and one

is funded by an ILEC parent,. One Coalition member is seeking to emerge from bankruptcy, and

all are seeking to attract additional investments and funding.

Every Coalition member needs cost-based access to ILEC unbundled network elements

("UNEs") to implement their business plans.

Indeed, the Fiber/Switch-Based CLEC Coalition is a diverse group of facilities-based

competitive local exchange carriers ("CLECs") unified in support of retaining every UNE on the

Commission's current national unbundling list. The Coalition also is unified in support of (1 )

removing restrictions on access to UNE combinations, (2) the definition of the enhanced

Review ofthe Section 25 Unbundling Obligations ofIncumbent Local Exchange Carriers. CC Docket No.
01-338, FCC 01-361 (reI. Dec. 20, 2001)(UNPRM').

For example, IDS Metrocom has invested more than $200 million and NuVox has invested roughly $350
million in facilities.

DCOI/JOYCS/178683.2 2
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extended link ("EEL") as a distinct UNE, and (3) adopting rules that ensure reasonable and

nondiscriminatory access to dark fiber and all other UNEs.

A. The Face of Facilities-Based Competition Today

The CLECs that have joined in this Coalition represent a significant cross-section of

facilities-based competitors. However, other facilities-based CLECs make use of the switching

UNE and others chose to supplement their networks with ILEC special access instead of UNEs.

Others use intermodal platforms to varying extents, although the dismantling of several wireless

local loop competitors (WinStar and Teligent) and AT&T's abandonment of both wireless local

loop and cable telephony platforms have been notable setbacks.

As a group, the companies that have joined to form this Coalition are among the most

proficient self-provisioners in the CLEC industry. They have deployed fiber, digital circuit

switches, packet switches, frame relay switches, ATM switches, soft switches, routers,

collocations and significant back-office infrastructure. Their substantial deployment of advanced

telecommunications capability is the result of massive investments in facilities and the hard work

of hundreds ofmen and women designing and building networks, creating competitive and

innovative products, developing more responsive and efficient customer care infrastructure, and

marketing and selling the results of these efforts to consumers who never before had a choice in

local service providers. In short, thousands ofjobs and hundreds of thousands of customers

depend on the wireline competition created, in part, by Coalition members.

Yet, despite tremendous efforts and tremendous investments to match, each member of

the Fiber/Switch-Based CLEC Coalition needs UNEs today. Moreover, none can foresee the

point when they will be able to compete on a fair and level playing field - nationally, regionally

or in any specific market or segment thereof - without the unbundling mandated by Congress. In

DCOI/JOYCS/178683.2 3
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these difficult times, access to capital is tenuous ifnot impossible. For Coalition members, there

is little, if any, money to build facilities at this point in time. To extent capital can be devoted to

facilities builds, those facilities that will be built must be cost-justified by a sufficient and already

secured revenue stream and customer base. For the facilities necessary to fill-out and extend the

reach of their networks, there generally are few, if any, alternatives to those provided by the

ILECs. Wholesale network element markets remain underdeveloped in the largest markets and

are virtually non-existent in second- and third-tier markets. Although deemed "competitive" in

many areas, ILEC special access prices remain significantly above prices for corresponding

UNEs and do not provide an economically viable substitute.

That is today's market reality. As such, access to UNEs remains as critical as ever. In

short, "the market" will not function properly without the mandatory cost-based unbundling

envisioned and required by Congress. We encourage the Commission to familiarize itself with

today's market realities by taking a closer look at each member of the Fiber/Switch-Based CLEC

Coalition. Without companies such as these, the development of robust and sustainable wireline

local competition would suffer substantially. These are the companies deploying advanced

telecommunications capability and deploying redundant networks. And they will continue to

deploy, if and when regulatory and market conditions allow. A brief description of each

Coalition member follows. More detailed profiles of each member are attached hereto at the tab

labeled "PROFILES". Members of the Fiber/Switch-Based CLEC Coalition also extend an

invitation to the Commission and its staff to come to the field to have a first-hand look at the face

of facilities-based competition today.

DCOI/JOYCS/178683.2 4
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1. NuVox

NuVOX is a rapidly growing, facilities-based integrated communications provider.

NuVox emerged from the union of two regional CLECs, Gabriel and TriVergent. Using its own

digital and packet switching equipment, and collocated transmission equipment in 205

collocations, NuVox serves 30 predominantly tier-two and tier-three markets in 13 states across

the midwest and southeast.4 NuVox packages dedicated high-speed Internet access, web design

and hosting, and "traditional" local and long distance telephone services with unified voice, e-

mail, and fax messaging,as well as advanced data services.5 NuVox also provides dial-up

Internet services, data center services, and Customer Premise Equipment interconnects. NuVox

provides its "broadband bundle" of services to most of its customers over an integrated T1.

2. KMC Telecom

KMC is a facilities-based integrated communications provider offering voice and

broadband data services over nearly 3 million lines to more than 14,000 small/medium/large

business and public/private institutional end users. KMC's lines and customers are

predominantly in 35 tier-three markets in 17 states east of the Rocky Mountains.6 KMC also has

deployed a national broadband data platform providing carrier customers with advanced local

and Internet access in 140 markets throughout the United States. In its 37 core local markets,

KMC uses digital circuit switching and advanced soft-switch equipment, as well as its high-

speed, high-capacity SONET fiber ring networks and transmission equipment deployed in 140

ILEC end offices to provide a suite of services never before provided to customers in tier-three

4
Affidavit of Edward 1. Cadieux, Vice President ofRegulatory and Public Affairs, NuVox, ~ 5 (Apr. 5,
2002) ("Cadieux Aff.") (see attached).

Cadieux Aff., ~ 3.
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markets. Although KMC invests millions of dollars in each of the primarily tier-three cities in

which it competes, it relies upon leased ILEC transmission facilities to provide connectivity to

most of its customer locations and between its own facilities and those ofother carriers.

3. e.spire

e.spire began its existence in 1994 as American Communications Services. Inc.

Transforming from a competitive access provider to a full-fledged CLEC with the advent of the

1996 Act, e.spire began deploying digital switching equipment, fiber rings and collocations in

more than thirty local markets. e.spire's local markets include New York City, Philadelphia,

Baltimore/Washington/Northem Virginia, Tampa and Dallas-Fort Worth in Verizon territory;

Atlanta, Miami, New Orleans and more than a half dozen second and third tier markets in

BellSouth territory; DallaslFort Worth, Kansas City and more than a dozen second and third tier

markets in SBC territory; Phoenix and several second and third tier markets in Qwest territory;

and Las Vegas in Sprint territory. e.spire also has one of the most extensive frame relay

switching networks of any CLEC, is a tier one Internet backbone provider, and has a

construction subsidiary that builds competitive networks for other CLECs. e.spire currently

provides local voice, broadband data and Internet access, and long distance services to more than

4,000 small-to-medium-sized business customers. e.spire filed for Chapter 11 bankruptcy

protection in March 2001 and currently is seeking exit financing.

4. TDS Metrocom

TDS Metrocom is a facilities-based CLEC providing local voice, long distance, and data

services, including broadband data offerings such as DSL, to over 160,000 residential and

6
Affidavit ofMichael P. Duke, Director of Govemmental Affairs, KMC Telecom, Inc., ~ 3 (Apr. 4, 2001)
("Duke Aff.") (see attached).
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business customers in small to medium-sized markets in Illinois, Michigan and Wisconsin.
7

Almost one-halfof TDS Metrocom' s customers are residential voice and broadband data

customers and all are served through a mix of TDS facilities and UNEs; no customers are served

via resale or UNE-P. TDS Metrocom uses its own switching equipment, collocated transmission

facilities, limited fiber over-builds and UNE loops to deliver bundled voice and broadband

service offerings to its end users. TDS Metrocom is a subsidiary of and is funded by TDS

Telecom, which also owns 106 ILECs serving predominantly rural areas in 28 states.

5, MFN

MFN is a leader in the deployment of optical infrastructure used to provide advanced

telecommunications services within key metropolitan areas in the United States and abroad.

MFN is authorized to provide intrastate telecommunications in the District of Columbia and 43

states and offers a broad array of telecommunications services, including competitive access

services, inter- and intra-city transport services, and transmission capacity to carrier and

enterprise customers. Our major carrier customers use MFN transport as an alternative to ILEC

transport services and UNEs. Where we have not deployed our own optical fiber directly to end

user locations, we attempt to interconnect directly with the ILEC at the ILEC central office, via a

fiber distribution frame, so that MFN may exercise its right to purchase unbundled dark fiber

facilities from the ILEC. In effecting these arrangements, MFN has negotiated a variety of

agreements with ILECs that establish innovative approaches to interconnection, collocation, and

access to UNEs to support MFN's development and provision ofcompetitive transport services.

Affidavit of Nicholas D. Jackson, Vice President - Business Operations, TDS Metrocom, Inc., m13, 5 (Apr.
4,2002) ("Jackson Aff.") (see attached).
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6. SNiP LiNK

SNiP LiNK is a facilities-based CLEC serving small businesses and institutional end

users in suburban southern New Jersey and southeastern Pennsylvania.s SNiP LiNK provides its

customers with a full suite ofbundled voice and broadband services using its own switching

equipment and leased ILEC transmission facilities (UNEs and special access). Recently, SNiP

LiNK commenced deployment of its first fiber ring. SNiP LiNK has been especially successful

in bringing broadband Internet access services to school districts throughout the greater

Philadelphia metropolitan area.

B. The Big Picture

For years, the ILECs have claimed that unbundling discourages investment in and

deployment of advanced telecommunications capability. Congress rejected that premise in 1996

and the Commission wisely has followed suit several times since. Local competition and

investment in/deployment of advanced telecommunications capability are complementary goals.9

The notion that Sections 251 and 706 of the Act contain competing goals that require balancing

is unsupported rhetoric taken directly from the Bells' incessant campaign to lobby their way out

of the bargain they struck in negotiations that preceded the 1996 Act. Congress already has

determined that cost-based unbundling promotes competition and that competitive markets are

more likely to deliver innovative and advanced services more rapidly and widely.

Until the Bells convince Congress otherwise, this Commission must stay the course and

patiently allow the further development of the robust wireline competition that the 1996 Act and

9

Affidavit of Joseph Polito, Director, Telecommunications Products, SNiP LiNK, ~ 3 (Apr. 4, 2002) ("Polito
Aff.") (see attached).

How long would the Bells have left DSL technology sitting on the shelf, if they were not prodded by the
CLECs - another ten or twenty years?

DCOI/JOYCS/178683.2 8
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its implementing rules were designed to facilitate. The best thing the Commission could do at

this point to accelerate the transition to robustly competitive local markets would be to retain all

UNEs, remove all UNE restrictions, and engage in proactive, sure and certain enforcement.

With such a renewed commitment by the Commission, competitors will then stand a much better

chance of attracting the capital necessary for making robust facilities-based competition a reality.

1. Congress Provided for UNE-Based Competition

Congress' mandate in Section 251 is clear. Section 251 requires unbundling for any

CLEC whose ability to offer a service would be impaired without cost-based, unbundled access

to ILEC network elements. In short, Congress codified a policy decision based on the

fundamental principle that unbundling is essential to the development of competition. Congress

did so while also identifying the goal ofbringing advanced services to all Americans. Thus,

Congress established that competition and broadband deployment are complementary policy

goals.

2. Unbundling Promotes Competition and Broadband Deployment

Congress' policy directives and the Commission's implementation of them to date

already have borne fruit. CLECs have led the way in providing broadband to residential and

small business customers. For example, TDS Metrocom was the first carrier to provide

broadband DSL services to residential customers in its Wisconsin markets. Soon after, SBC-

Ameritech followed suit. Similarly, CLEC Coalition members have led the way in bringing

broadband Tl service bundles to small- and medium-sized businesses, particularly in second-

and third-tier markets. Customers have embraced the innovative and more affordable broadband

Tl service bundles offered by NuVox, e.spire, KMC and TDS Metrocom. ILECs have

DCOl/JOYCS/178683.2 9
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responded by lowering their own Tl service prices and by promoting bundles that previously had

taken a back seat to more expensive a fa carte offerings.

3. Facilities-Based Carriers Need Cost-Based Access to UNEs

While each of the members of the Fiber/Switch-Based CLEC Coalition has made a

substantial investment in its own facilities, ILEC UNEs remain an essential means of connecting

their networks to end user customers. Without access to clean copper and high capacity loops

and high capacity transport - sometimes in combination - some members of the Fiber/Switch-

Based CLEC Coalition would simply be unable to serve their customers on a cost-effective basis

while others would be unable to reach beyond the densest portions of the communities they

serve. Even in the densest markets, Coalition members' reach would be severely constrained, as

the cost of fiber over-builds ofILEC transport and loop plant is precipitously expensive and time

consuming - and the capital needed for such overbuilds is scarce.

4. Unbundling Spurs the Development of Alternatives to ILEC UNEs

This rulemaking comes at a perilous time for the CLEC community. Wall Street has

changed the rules. 10 The days of"build it and they will come" are over. Today, investment

money will be made available only to companies that can generate positive cash flow over

existing facilities and network arrangements and demonstrate market penetration, stability and

revenues to cost-justify future builds. This is true for competitive carriers that seek to serve end

users as well as for carriers that seek to serve other carriers with alternatives to ILEC UNEs. For

members of the Fiber/Switch-Based CLEC Coalition, the only practical and economical way of

10 For example, Vik Grover, managing director of equity research at Kaufman Bros. L.P. acknowledged in a
recent public statement that the current financial crush that CLECs are experiencing is at least partially
"Wall Street's fault," because Wall Street "changed the rules, and it really happened in mid-flight."
"CLECs Told Funding, Market Opportunities Remain, If Carriers Can Hang On," TR Daily (Mar. 26,
2002).
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developing a customer base and revenues sufficient to justify future builds is through the use of

UNEs. Without access to UNEs, the development of competitive networks and non-ILEC

wholesale alternatives will be arrested in major markets and may be altogether quashed

elsewhere. II

5. Sections 251 and 252 Cannot Be Gutted In Exchange for
Empty or Implied Bell Promises

Despite the clear directive of Congress and the clear example set in the marketplace, the

Commission again posits whether unbundling should be further restricted or eliminated in

exchange for vague or even implied promises of deployment of advanced telecommunications

capability by the Bells.12 By now, the Commission should be highly skeptical of any promises

made by the Bells. They don't keep them. 13 Moreover, the Commission cannot fine the Bells

enough to make them keep promises, even if it were so inclined. 14 Nevertheless, the statute -

II

12

13

14

This clearly would appeal to the Bells who realize that they are going to have to keep as much traffic on
their networks as possible, in order to justify their own future builds. Thus, the Bells' real quarrel is not as
much with unbundling per se, as it is with the cost-based pricing standard that is enshrined in the Act.

The Bells are responding to competition and even to the threat ofcompetition and there is no reason to
believe that they will not continue doing so. Studies demonstrate that BOC spending increased by 22
percent in the period from 1997 to 2000 - after passage of the 1996 Act. See Federal Communications
Commission, Telecommunications @ the Millennium, Figure 10 (Feb. 8,2000) (BOCs invested $82 billion
from 1992 to 1995 and $100 from 1997 to 2000). Without the threat of wireline competition from CLECs,
however, the Bells' roll-out of broadband services is likely to slow considerably, as none of the intermodal
platforms currently are capable of supporting fully substitutable services across all market segments. In
fact, that slowing of investment is already occurring: Verizon's capital expenditure budget for 2002 is at
least $1.4 billion less than its 2001 budget, and SBC will spend $2 billion less in 2002 than it spent in 2001.
Verizon Communications Reports Solid Resultsfor Fourth Quarter, Provides Outlookfor 2002, Verizon
News Release (Jan. 31, 2002); SBC Reports Fourth-Quarter Earnings, SBC News Release (Jan. 24,2002)..

See discussion infra pp. 39-40.

SBC and Verizon made many promises in exchange for their mega-mergers and now appear to devote more
resources to attempts to waive, modify, or eliminate those conditions than they do to fulfilling them. The
Commission, to some extent, has been willing to go for the ride, even though it had imposed those
conditions to protect competition and consumers. By now, SBC should have been nearly finished
developing a facilities-based competitive presence in 30 markets outside its home service territory.
Nevertheless, it now seems that SBC will not comply with that merger condition. For example, SBC
opened offices in Atlanta, Seattle and Tampa, as required, then abruptly closed them only weeks later.
Familiar Ring: How Efforts to Open Local Phone Markets Helped the Baby Bells, An Aggressive SBC
Thrives Under New Regulations; A Trend to Oligopolies, Slowing Rollout ofBroadband, Wall Street

... Continued
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including Sections 251, 252 and 706 - neither contemplates nor permits the restriction of ILEC

unbundling obligations based on the ill-conceived notion that doing so will accelerate broadband

deployment.

6. Congress Did Not Forsake Wireline Competition
Neither Should the Commission

The Commission's recently amplified focus on "broadband" and "encouraging

investment" cannot muddle the core statutory analysis governing the availability ofUNEs.

Sections 251 and 252 require cost-based access to non-proprietary UNEs, if a CLEC is impaired

in providing the service it seeks to provide without such access. The statutory unbundling

standard contains no provision for the consideration ofILEC threats to refrain from or promises

to accelerate deployment of advanced telecommunications capability if unbundling is required.

Moreover, as the Commission has found repeatedly, the Act's unbundling requirements are

technology neutral and do not apply merely to facilities that were in place on the date the 1996

Act became law or that are used exclusively to provide voice services. 15

7. Section 251 and Section 706 Serve Complementary StatutoI')' Goals

The Commission has addressed many of the questions asked in the NPRM in the Local

Competition First Report and Order, the Advanced Services First Report and Order, and the

15

Journal at AI4 (Feb. 11,2002); SBC Communications Shows Low Revenue Growth. Plans To Cut Several
Thousand Jobs, TR Daily (Oct. 22, 2001) (SBC CEO Whitacre: "No responsible company could justify
fully deploying broadband capabilities and investing in new advanced networks in the face of this uncertain
environment."). What will the FCC do? Will it be fooled again?

For example, the Commission adopted the high-frequency portion of the loop (line sharing) as a UNE,
which was an entirely new concept to competitive telecommunications. Deployment of Wireline Services
Offering Advanced Telecommunications Capability, CC Docket No. 98-147, Third Report and Order, FCC
99-355, 14 FCC Rcd. 20912, 20938-39, mr 54-55 (reI. Dec. 9, 1999) ("Line Sharing Order"), recon. Third
Report and Order on Reconsideration, FCC 01-26 (Jan. 19, 2001); see also 47 C.F.R. § 51.319. In
addition, the Commission has held that ILEC collocation obligations apply not only to COs extant in 1996,
but also to new CO facilities that they construct or lease. Local Competition First Report and Order, II
FCC Rcd. at 15797-98, ~ 585.
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UNE Remand Order. 16 Notably, it rejected a similar Section 706-based Bell attack on the

Section 251/252 unbundling provisions in its Advanced Services First Report and Order. 17

Sections 706 and 251 did not serve competing goals then and they don't today. The Act has not

changed. The goals oflocal competition and broadband deployment remain complementary and

require no balancing. Moreover, the assertion that unbundling discourages deployment - by

ILECs or CLECs, broadband or otherwise - simply defies common sense and the economic

assumptions underpinning the 1996 Act (despite the Bells' ability to purchase studies that say

otherwise). Nevertheless, no broadband deployment problem has been identified. 18 Thus, the

Commission again should reject the same Bell arguments that it regrettably now appears to be

tempted to adopt.

8. Changed Circumstances Do Not Suggest that
Less Unbundling Is Required

Since the Commission issued its UNE Remand Order, competition has progressed

incrementally. The most dramatic change to develop over the past two years, however, has been

16

17

18

With respect to unbundling, the Supreme Court also has weighed in and will soon do so again. The U.S.
Court of Appeals for the D.C. Circuit also is likely to issue opinions on relevant appeals during the
pendency of this proceeding. Where the Commission is upheld by the Courts, it will have to carefully
explain any change in its implementation of the Act, as the Act itself has not changed.

For example, the Commission concluded that, "in light of the statutory language, the framework of the
1996 Act, its legislative history, and Congress' policy objectives, the most logical statutory interpretation is
that section 706 does not constitute an independent grant of authority.... Under section 109(d), we may not
use that authority to forbear from applying the requirements of section 251 (c) and 271 prior to their full
implementation." Advanced Services MO&O, 13 FCC Red. at 24047-48, ~ 77.

See Inquiry Concerning the Deployment ofAdvanced Telecommunications Capability to All Americans in a
Reasonable and Timely Fashion and Possible Steps to Accelerate Such Deployment Pursuant to Section
706 ofthe Telecommunications Act of1996, Third Report, CC Docket 98-146, FCC 02-33 ~ 1 (reI. Feb. 6,
2002) (the Commission concluded that advanced telecommunications is being deployed to all Americans in
a reasonable and timely manner); see also Inquiry Concerning the Deployment ofAdvanced
Telecommunications Capability to All Americans in a Reasonable and Timely Fashion and Possible Steps
to Accelerate Such Deployment Pursuant to Section 706 ofthe Telecommunications Act of1996, Second
Report, 15 FCC Red. 20913, 20914 (reI. Aug. 21. 2000); Inquiry Concerning the Deployment ofAdvanced
Telecommunications Capability to All Americans in a Reasonable and Timely Fashion and Possible Steps
to Accelerate Such Deployment Pursuant to Section 706 ofthe Telecommunications Act of1996, First
Report, 14 FCC Red. 2398, 2402 (reI. Feb. 2, 1999).
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the drying-up of the capital markets to facilities-based competitors. The difficulty of attracting

capital has forced bankruptcies and liquidations, and has severely curbed capital expenditure

budgets needed to expand the reach of CLECs' networks. Bankruptcies, decreased stock prices,

debt restructuring and market retrenchment amlouncements reveal that the state ofcompetition-

and the development ofnon-ILEC UNE alternatives - is not as robust as the FCC may think it is.

Marketplace developments during the past two years do not suggest that CLECs are any less

impaired without access to any of the defined UNEs than they were two years ago. Indeed,

CLECs' difficulty in gaining, ifnot inability to gain, access to capital suggests a much

heightened level of impairment vis-a-vis two years ago.

9. Unchanged Circumstances Also Do Not Suggest that
Less Unbundling Is Required

The Commission would do well to consider what has not changed much since its UNE

Remand Order. Perhaps the most significant market factor that has remained largely unchanged

since 1999 is the Bells' determination to distinguish UNEs from their lucrative special access

services by making the use ofUNEs a difficult and risky proposition. 19 Although progress is

being made, provisioning and hot cuts remain perilous endeavors and customers continue to

blame CLECs for resulting failures. 2o

ILECs also continue to create other barriers to CLECs' use ofUNEs as a method of

market entry. For example, Verizon has developed a systematic program for denying UNE

19

20

Because the Bells have made the use ofUNEs unpredictable and unreliable, some CLECs have refused to
use them. CLEC reliance on special access demonstrates the Bells' success in driving-up their rivals' costs
(which ultimately comes at the expense of investors and consumers).

For example, as AT&T explained to the Commission, "[t]he manual nature of the 'hot cut' processes
required to access the incumbent's loop infrastructure has resulted in unacceptably poor service quality
during the provisioning process, including significant services outages, which cause higher costs, gated
volumes, and customer dissatisfaction." Letter from Robert W. Quinn, Jr., Vice President of Federal

... Continued
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access through unilaterally and unlawfully imposed restrictions. "No facilities" is Verizon-speak

for a refusal to modify existing network elements to meet CLECs' requests. To avoid providing

interoffice dedicated transport UNEs, Verizon requires that the circuits run only between

collocations in its own central offices. BellSouth simply won't convert special access to UNEs-

unless the conversion involves a combination - without extracting a ransom. BellSouth also

denies CLECs the ability to fully use UNEs for interconnection, as it insists on "ratcheting"

interconnection trunk pricing based on the '1urisdiction" of the traffic flowing over the trunks.

SBC refuses to allow carriers a means of accessing dark fiber.

10. Efficient Effective and Reliable Unbundling Rule Enforcement Would
Spur Competition, the Development of Non-ILEe UNE Alternatives
and Broadband Deployment

When it comes to enforcement, the Commission recently has talked a big game,21 but has

delivered less than advertised and less than it should.22 Although the Commission has asked for

21

22

Government Affairs, AT&T, to Dorothy Attwood, Chief, Common Carrier Bureau, at 2 (Mar. 30,2001)
(attached to AT&T notice ofex parte communication, CC Docket No. 9698 (Apr. 2, 2001».

E.g., Powell CompTel Address, at *3 (stating his plans to provide "swifter and tougher enforcement"); see
also Remarks of Chairman Michael K. Powell at the Association for Local Telecommunications Services
(Nov. 30, 2001) ("Powell ALTS Address") ("We heard the call and have made enforcement a cornerstone of
our competition policy.").

As regards SBC, for example, the Commission levied a mere $94,500 fine - later reduced to $84,000 - for
24 separate violations of the collocation space reporting rules. SBC Communications, Inc. Apparent
Liability for Forfeiture, File No. EB-00-IH-0326a, Order of Forfeiture, 16 FCC Red. 10963 (2001),
amended, Order on Review, FCC 02-61 (reI. Feb. 25, 2002). The Commission was, however, expressly
authorized by the SBC-Ameritech merger conditions to charge the full statutory fine of $1 00,000 per
violation as provided in Section 503 of the Communications Act, 47 U.S.c. § 503(b)(2)(B). As to Verizon,
in response to a letter filed by Focal Communications Corporation which revealed Verizon's repeated bad
faith efforts to preclude CLECs from adopting the complete terms and conditions of existing
interconnection agreements, in blatant violation of the most-favored nation provisions of the Bell Atlantic
GTE Merger Order, Matter ofGTE Corporation, Transferor, and Bell Atlantic Corporation, Transferee.
For Consent to Transfer Control ofDomestic and International Sections 214 and 310 Authorizations and
Application to Transfer Control ofa Submarine Cable Landing License, Memorandum Opinion and Order,
15 FCC Rcd 14032 (reI. Jun. 16,2000), the Commission's Common Carrier Bureau merely issued a letter
setting forth its own interpretation of the provisions at issue. See Letter from Carol E. Mattey, Deputy
Chief, Common Carrier Bureau, FCC, to Michael L. Shor, Swidler Berlin ShereffFriedman, LLP, Counsel
to Focal Communications Corporation (Dec. 27,2000).
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additional enforcement powers,23 it fails to make full use of the enforcement tools it already

has.24 Although the Commission established on paper a regime whereby CLECs seeking

conversion of special access circuits to EELs self-certify and ILECs convert first and dispute

later, the Commission has tolerated and even condoned pre-conversion audits by the Bells.:!5

Although the Commission promised that EEL conversion disputes and waiver applications

would be addressed quickly, it has let them languish.26 Although the Commission has

established an accelerated docket, it accepts hardly any cases.27 Although the Commission

appears to spend a fair amount of time meting out sub-maximum fines for violations of merger

23

24

25

26

27

Powell ALTS Address at *4 ("[W]e called on Congress to dramatically increase the forfeiture amount
allowed under the statute.").

For example, in Matter ofSHC Communications, Inc. Apparent Liability for Forfeiture, Notice of Apparent
Liability for Forfeiture, File No. EB-00-IH-0432, 15 FCC Red. 14720 (2000) ("SHC Notice ofApparent
Liability"), the Commission fmed SBC a mere $88,000 for failure to report certain performance data in
accordance with the published Business Rules adopted in the Carrier-to-Carrier Performance Plan that SBC
agreed to undertake as part of the merger conditions adopted in the Applications ofAmeritech Corp.,
Transferor. and SHC Communications, Transferee, For Consent to Transfer Control ofCorporations
Holding Commission Licenses and Lines Pursuant to Sections 214 and 3lO(d) ofthe Communications Act
and Parts 5.22,24,25.63,90,95. and 101 ofthe Commission's Rules. Memorandum Opinion and Order,
14 FCC Red. 14712 (1999) ("SHC-Ameritech Merger Order"). In that proceeding, the Commission found
that SBC willfully and repeatedly failed to accurately report its monthly performance data in thirteen states,
for thirteen of the twenty reporting categories specified in the SHC-Ameritech Merger Order, over a period
of thirteen months. Although, at that time, Section 503(b)(2)(B) of the Act authorized the Commission to
assess a forfeiture of up to $110,000 for each violation, or each day of a continuing violation, up to a
statutory maximum of$I,100,000, the Commission's lenient treatment ofSBC's misconduct resulted in a
forfeiture amount ofonly $8000 for each of 11 violations of the SHC/Ameritech Merger Order, totaling
$88,000. SHe Notice ofApparent Liability, 15 FCC Red. at 14722-23, 1M! 13-15.

See In the Matter ofNet2000 Communications. Inc., v. Verizon-Washington. D.C.. Inc., Verizon Maryland,
Inc., and Verizon-Virginia, Inc., File No. EB-00-018.

See, e.g., In the Matter ofNet2000 Communications. Inc. v. Verizon-Washington, D.C.. Inc.. Verizon
Maryland. Inc., and Verizon-Virginia. Inc., File No. EB-00-018. By its Complaint of November 6,2000,
Net2000 Communications, Inc. ("Net2000") alleged that Verizon denied its request for the conversion of
certain special access circuits to enhanced extended links ("EELs"). The Commission did not release a
final Memorandum Opinion and Order in this proceeding until January 9,2002, more than a year after the
complaint was filed and nearly two months after Net2000 filed for bankruptcy. Similarly, the Commission
has long ignored several formal petitions filed by competitive carriers requesting waiver of its rules which
would enable such carriers to expeditiously convert exclusively local circuits, leased under the ILECs'
special access tariffs, to EELs. For example, petitions filed WorldCom and ITC"Deltacom, dated
September 12,2000 and August 16,2001, respectively, have not been reviewed, or even docketed, by the
Commission to date.

See id.
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conditions that the ILECs readily absorb as a cost ofdoing business,28 it appears to spend more

time considering modification, waiver, and elimination of those same conditions.29 Simply put,

the Bells do not much worry about Commission enforcement, because the Commission has not

given them a reason to worry about it. CLECs, who can afford to pursue only a fraction of their

grievances, are beginning to question whether devoting those resources to FCC is worth it.

Moreover, the Commission is not without the power to level ILEC-imposed barriers to

competition in the absence of a CLEC complaint.3o At bottom, the Bells are likely to continue

their campaign to make use ofUNEs as difficult and risky as ever for as long as the threat of

Commission enforcement remains slight.

11. Reasonably Substitutable Alternatives to
ILEC UNEs Have Yet to Develop

CLEC Coalition members currently buy clean copper and conditioned loops, basic loops

and high capacity loops, dark fiber loops, high capacity and dark fiber dedicated transport

(including entrance facilities), EELs, signaling, call-related databases, and ass as UNEs from

the ILECs. The only reason why the CLEC Coalition members are such good customers of their

28

29

30

Chairman Powell has acknowledged that Bells view fmes as an unimportant mechanism. Remarks of
Chairman Michael K. Powell, Competitive Telecommunications Association's Annual Convention and
Trade Exposition, at *3 (Mar. 4, 2002) ("But we've heard, too, this concern: "Fines are great. But to a
large incumbent, they're just the cost of doing business." I couldn't agree more.") ("Powell CompTel
Address").

See, e.g., Letter from Carol E. Mattey, Deputy Chief, Common Carrier Bureau, to James W. Callaway,
Group President· SBC Services (reI. Aug. 14,2000) (responding to the written request ofSBC, dated
August 4, 2000, for an extension of the deadline for filing of performance data required under Condition 24
of the merger conditions); Letter from Carol E. Mattey, Deputy Chief, Common Carrier Bureau, to
Michelle Thomas, Executive Director - Federal Regulatory, SBC Telecommunications, Inc. (reI. Nov. 13,
2001) (responding to the written request ofSBC for a one-month extension to file results on an independent
audit ofSBC's compliance with Condition 24).

The Commission retains the authority to identify and analyze complaint information, conduct
investigations, conduct external audits and collect information, in connection with complaints, on its own
initiative or upon request of another bureau or office. 47 C.F.R. § 0.111 (a)(13). Moreover, the
Commission may redress violations the Act, and of its Rules, through fines, license suspension, cease and
desist notices, and negotiated consent decrees. 47 C.F.R. §§ 1.80, 1.85, 1.91, 1.93.
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main competitors is that economically and operationally viable alternatives to ILEC UNEs have

not developed or have not yet developed fully. To be sure, alternative transport and signaling

providers continue to make their service offerings more robust. One member of the Coalition,

MFN, seeks to be primarily a carrier's carrier for transport needs, including intra-city transport.

MFN, however, has had neither the time nor the funding to build out ubiquitous and fully

substitutable alternatives - even in the densest markets. Moreover, MFN's resources have been

stretched thin as it has fought tooth and nail with the Bells for collocation, co-carrier cross

connects and access to dark fiber UNEs necessary to extend and fill-out the reach of its network.

12. All UNEs Should Be Retained, Use Restrictions Should Be Eliminated,
and Access to EELs Should Be Assured

CLEC Coalition members support the retention of all UNEs and the immediate removal

of all UNE use restrictions. Loops and transport - in all capacities and types - remain the most

essential of the UNEs needed by these facilities-based competitors. In the face of a devastating

capital crunch, access to EELs - now more than ever - is truly necessary. CLECs have little

money to build and equip additional collocations and to do so in advance of securing an adequate

customer base would be uneconomic (not to mention intolerable to Wall Street). As a result,

EELs are needed to connect end users to CLEC networks that do not - and should not - replicate

the constellation of end offices built by the ILECs over the past hundred years.

II. THE EXISTING FRAMEWORK FOR UNBUNDLING IS
GENERALLY SOUND AND SHOULD BE RETAINED

The framework already established by the Commission for its Section 251 unbundling

analysis is sound as a matter of both law and policy, and provides a crucial element of regulatory

stability that should not be sacrificed. Honed after years of implementation, Supreme Court

review, and several notice and comment proceedings, the Commission's current unbundling
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framework constitutes a cogent implementation of the unbundling standard and requirements

contained in Section 251 of the Act. As Congress intended, the Commission's two-tiered

analysis, distinguishes between proprietary and non-proprietary network elements. Factors

considered under the "impair" test for non-proprietary network elements reflect an eminently

rational interpretation of the statute. Indeed, the five factors adopted by the Commission in its

UNE Remand Order continue to supply the proper foundation for assessing whether CLECs

would be impaired without access to a particular network element.

Neither the general goal ofbroadband deployment nor the specific mandate of Section

706 can serve to diminish UNE designation or otherwise alter the unbundling standard contained

in Section 251 or the Commission's rules implementing that standard. The "at a minimum"

proviso in Section 251 (d)(2) does not suggest that the "impair" standard may be supplanted by

other concerns. Moreover, the proposed encouragement ofILEC broadband deployment by

insulating them from unbundling requirements is not rationally related to the unbundling

requirements of Section 251 and may not be used to undermine them.

Nevertheless, the Commission repeatedly has found that broadband services and the

advanced telecommunications capability that makes them possible are being deployed at a

satisfactory rate.3
) CLECs and ILECs continue to expand the reach ofbroadband services and

the network infrastructure that makes them possible. With both integrated T-1 products and

DSL, members of this Coalition have led the way in bringing broadband to residential and small

business customers in second-and third-tier markets. ILEC deployment has come largely in

response to competition from wireline CLECs and to some extent in anticipation ofcompetition

from the cable companies. ILEC promises - vague or even implicit - to forestall or accelerate
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deployment should not factor heavily into the Commission's analysis, as experience has shown

that even firm promises from the ILECs are generally not worth much. As Congress predicted,

ILECs will respond to competition. As history has shown, ILECs will not deploy next

generation services without competition (or a heavy regulatory hand to take its place).

A. The Commission's Current "Necessary" and "Impair" Tests
Properly Reflect the Will of Congress as Expressed in the Statute

The UNE Remand unbundling standard properly captures and implements Congress'

intent to foster facilities-based competition among wireline providers. It should not be

diminished or compromised under the guise of promoting broadband deployment. Moreover, it

should not be altered based on a determination that the promise of intermodal competition among

platform monopolists is somehow sufficient. The potential of cable, wireless and satellite

services to compete with the wireline ILEC monopolies has been known for quite some time.
32

Yet, Congress expressly required that ILECs provide CLECs with unbundled access to their

wireline networks. Clearly, Congress contemplated that there would be robust wireline

competition and it determined that unbundling was one of three ways ofmaking that happen.33

31

32

33

See supra note 12.

So-called "intermodal competition" is not sufficiently developed to erode the ILECs' stronghold over the
wireline information services market. For example, recent GAO study shows that cable modems and xDSL
services compete in but a small portion of the high-speed Internet access market - only 25.4% ofend users
have a choice between cable modems and DSL. United States General Accounting Office, Characteristics
and Choices o/Internet Users, GAO-01-345 at 18 (Feb. 2001). In fact, the Commission has recognized
that cable modems are not yet a fully redundant service due to the characteristics of the cable network as a
primarily residential architecture geared for one-way video streams. Advanced Services Third Report and
Order, Appendix Bat 8, ~ 23. The Commission reached a similar conclusion for last-mile wireless
broadband services. /d. at 11-12, ~ 33-34.

In 1996, the Commission unequivocally found that "Section 251 neither explicitly nor implicitly expresses
a preference for one particular entry strategy." Local Competition First Report and Order, 11 FCC Red. at
15509, ~ 12. This finding comports exactly with Congress's own express intent: "This conference
agreement recognizes that it is unlikely that competitors will have a fully redundant network in place when
they initially offer local service, because the investment necessary is so significant." H.R. Conf. Rep. No.
104-458, 104th Cong., 2d Sess., Joint Explanatory Statement at 148 ("Joint Explanatory Statement"). See
also UNE Remand Order, 15 FCC Red. at 3700, ~ 5 ("We recognize that there will be a continuing need for

... Continued
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To date, the Commission generally has remained faithful to Congress' mandate. The

Commission's two-tiered unbundling framework34 comports with Congress's plain language and

clear intent to differentiate between those elements containing protected ILEC intellectual

property and those that do not. Section 251 provides that "access to such network elements as

are proprietary in nature" must be necessary, while access to other "network elements" is

required where a requesting carrier's ability to offer the services it seeks to offer would be

impaired without unbundled access to that element.35 Accordingly, the Commission has applied

this two-tiered construct when evaluating whether a particular element must be unbundled.
36

In the UNE Remand Order, the Commission determined that a proprietary element is

"necessary" where "lack of access to that element would, as a practical, economic, and

operational matter, preclude a requesting carrier from providing the services it seeks to offer.,,37

In order to meet this standard, a CLEC must show that "no practical, economic, and operational

alternative is available, either by self-provisioning or other sources.,,38 The Commission applied

this stringent test in only one instance and that was with respect to AIN software.39 Upon review

of the record before it then, the Commission determined that unbundled access to AIN software

was not "necessary" and it was not included on the Commission's minimum national UNE list.

34

35

36

37

38

39

all three of the arrangements Congress set forth in section 251 to remain available to competitors so that
they can serve different types of customers in different geographic areas."); 15 FCC Red. at 3700, ~ 6
(noting that "Congress did not express explicitly a preference for one particular competitive arrangement").

UNE Remand Order, 15 FCC Red. at 3711, ~ 20; Local Competition First Report and Order, 11 FCC Red.
at 14641-43,~ 283-285.

47 U.S.c. §§ 251(d)(2)(A) & (B).

Compare UNE Remand Order, 15 FCC Red. at 3714, ~ 28 (finding that subloops are not proprietary, thus
applying the "impair" standard) with id. at 3881-82, ~ 418 (finding Advanced Intelligent Network (AIN)
software proprietary in some instances and applying the "necessary" standard).

UNE Remand Order, 15 FCC Red. at 3721, ~ 44.

Id. at 3721-22, ~ 44.

Id. at 3881-82, ~ 418.
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Thus, all existing UNEs are non-proprietary, and as such, ILECs must continue to make

them available as UNEs where those elements satisfy the "impair" standard. The Commission

reasonably has determined that this standard is met when "the failure to provide access to a

network element would 'impair' the ability of a requesting carrier to provide the services it seeks

to offer.'.40 In response to the Supreme Court's requirement on remand that the Commission

"apply some limiting standard, rationally related to the goals of the Act;.41 the Commission

concluded that the impair standard "include[s] a 'materiality' component. ,.42 Thus, the

Commission reasonably determined that an element must be provided on an unbundled basis if

"lack of access to the element materially diminishes a requesting carrier's ability to provide the

services it seeks to offer.',43 There is no compelling reason why the Commission should now

revamp its interpretation of Congress' language.

Notably, in its UNE Remand Order, the Commission affirmed its prior determination that

the "impair" standard was both different and less stringent than the "necessary" standard applied

to proprietary network elements.44 Thus, the Commission rationally determined that Congress

intended for CLECs to have access to non-proprietary network elements, even if such access was

not deemed "necessary". The Commission also made clear in the UNE Remand Order that the

"impair" standard does not, and is not intended to, reflect the judicial antitrust standard for

"essential facilities".45 Thus, the elements of an essential facilities claim need not be

demonstrated in order to satisfy the "impair" standard in Section 251, and the Commission

40

41

42

43

44

ld. at 3725, ~ 51.

AT&Tv.lowa Uti/so Bd., 525 U.S. 366,389 (1999).

UNE Remand Order, 15 FCC Red. at 3725, ~ 52.

Id. at 3725, ~ 51.

Id. at 3715-16, ~ 31.
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rationally determined that Congress intended for CLECs to have access to non-proprietary

network elements, even if such elements were not deemed "essential". While the NPRM does

not appear to challenge these holdings, Coalition members believe that it is especially important

that they not be forgotten.

1. The Five Factor Impairment Analysis Adopted by the Commission in
its UNE Remand Order Should Be Retained

The Commission should continue to apply the five "impairment" factors adopted in the

UNE Remand Order during this review of unbundling obligations.46 Born of a "totality of the

circumstances" approach, application of the five impairment factors reasonably determines

whether a carrier "can realistically be expected to actually provide service" without access to a

particular element.47 These factors, discussed in tum below, provide an objective measure of a

requesting carrier's need of a network element that focus appropriately on the means available to

the requesting carrier, as Congress' plain language in Section 251 requires. Applied to today's

actual market as a whole, these factors demonstrate that, with respect to every UNE, the

availability of alternatives to ILEC UNEs remains insufficient to erase the impairment that

would exist in the absence of ILEC unbundling requirements.

2. Costs of using non-UNE alternatives

In its 1999 UNE Remand Order, the Commission determined that a carrier is impaired

without access to UNEs where the cost of alternative means "is materially greater than the cost

45

46

47

Id. at 3728, ~ 58.

NPRM, ~ 8 (citing UNE Remand Order, 15 FCC Red. at 3734-44,~ 72-99).

UNE Remand Order, 15 FCC Red. at 3730 ~ 62 (the five factors are the costs of using non-ILEC facilities,
the delay in obtaining non-ILEC facilities, whether material service degradation will occur over non-ILEC
fac.ilities, the competitor's ability to achieve ubiquity without ILEC facilities, and the operational impact of
relIance on non-ILEC facilities).

DCOI/JOYCS/178683.2 23



Joint Comments ofNuVox, KMC, e.spire, TDS Metrocom, MFN, and SNiP LiNK
CC Docket No. 01-338

April 5. 2002

of obtaining the corresponding element from the incumbent. ,,48 Properly recognizing that

investment in redundant facilities entails large "sunk costs", the Commission reasoned that

CLECs are significantly disadvantaged in attempting to recover those costs while offering

competitive rates.49 This result is compounded by the tremendous economies of scale that

incumbents "enjoy ... as a result of their historic, government-sanctioned monopolies."so These

economies of scale are unlikely to be overcome by new entrants that, as the Commission

recognized, "ha[ve] few customers from which [they] can recover their costS."SI In fact,

Congress expressly intended that competitors not be disadvantaged by, but rather should share

in, the incumbents' economies of scale.S2 Nothing has happened in the past two years that would

serve to alter or undermine these conclusion,s.

Indeed, the Commission is aware of the enormous capital expenditures that the CLEC

industry already has devoted to deployment of competitive services - voice and broadband

included. CLEC capital expenditures totaled $5 billion in 1997, increased to $9.2 billion in

1998, and almost doubled to $15.1 billion in 1999.53 In the aggregate, CLECs have spent $55.9

billion for local facilities in the period 1997 to 2000.54 As a result of these enormous

48

49

50

51

52

53

54

UNE Remand Order, 15 FCC Red. at 3734, ~ 73. See also Local Competition First Report and Order. II
FCC Red. at 14644, ~ 285 (the FCC will consider whether obtaining an element from a third-party will
"increase the financial or administrative cost of the service a requesting carrier seeks to offer[.]").

UNE Remand Order, 15 FCC Red. at 3735, ~ 75.

Id. at 3739, ~ 86.

Id. at 3737, ~ 80.

See Local Competition First Report and Order, II FCC Red. at 14508-09,~ 10-11.

Inquiry Concerning the Deployment ofAdvanced Telecommunications Capability to All Americans in a
Reasonable and Timely Fashion. and Possible Steps to Accelerate Such Deployment Pursuant to Section
706 ofthe Telecommunications Act of1996, CC Docket No. 98-146. Second Report, FCC 00-290, ~ 192
(reI. Aug. 21, 2000) ("Second Advanced Services Report").

Second Advanced Services Report. ~ 192. In response to this competitive investment, the BOCs invested
$100 billion during this same period, demonstrating that is the presence of competition, and not
monopolies, that encourages investment. Federal Communications Commission, Telecommunications @
the Millennium, Figure 10 (Feb. 8, 2000).
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investments, CLECs already have claimed 7 percent market share in broadband services
55

and

nearly 9 percent of switched local access lines. 56 Nevertheless, these market share figures are

not directly attributable to services provided over self-provisioned facilities. 57 Moreover, these

investment figures demonstrate merely the tip of the iceberg with respect to the total

expenditures that will be necessary for CLECs to compete using fully redundant and

substitutable non-ILEC facilities.

During the past two years, the road to becoming a facilities-based carrier (or a third-party

provider of network elements) with no dependence on ILEC network elements also has become

more difficult and the cost of doing so has escalated dramatically. In the face of the current

capital crunch, CLECs have slashed or altogether eliminated capital expenditure budgets in an

effort to conserve cash.58 To the extent that CLECs have any access to capital beyond that which

is necessary to keep the doors open, most CLECs' cost of capital is dramatically higher than that

of the Bells, as Wall Street recognizes the significant risks associated with competing against the

entrenched Bell monopolies.59 In addition, vendor financing - once a driver of competitive

network deployment - has all but dried Up.60

55

56

57

58

59

Third Advanced Services Report, ~ 51.

200J Local Competition Report at 1.

For example, each of the Coalition members supplements its own facilities with leased elements from the
ILECs. Some coalition members also have managed to obtain certain network inputs from third-party
providers.

Duke Aff., ~ 4 (KMC) (proprietary version). See Jackson Aff., ~ 8 (TDS) ("The result of the careful
planning process described above has been very targeted investment and overbuilding of the ILEC network
only in cases where it was economically rational to do so.").

"In recent weeks, analysts have expressed concern that many providers would have difficulty recouping
large capital investments in their networks." These same analysts note that "the markets took a dive and
capital dried up." Small Phone Companies Losing Ground to Telecom Giants, CNet News (Oct. 5, 2000)
(available at www.news.com.com/2009-1033-24661O.htrnl). Other analysts have noted that "[r]elaxing
the pro-competitive interconnection requirements on the Bells in the current environment would harm the
prospects for competition up and down the communication services value chain, and, thus, would

... Continued
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To the extent third-party -provided facilities are even available, obtaining them at an

economic rate also can prove difficult. CLEC Coalition members have found that third-party

providers sometimes are unable to offer their services at prices that are sufficiently attractive to

make substitution for ILEC UNEs desirable. Perhaps the biggest cost-obstacle with respect to

using third-party provided network elements is the cost of connecting to them. While MFN,

through its innovative collocation methods and the use of co-carrier cross connects, has

attempted to address this "distribution" problem (and has succeeded only where ILECs have

been cooperative), other third-party network element providers have not yet been able to address

this distribution problem sufficiently. In certain instances, the additional costs of establishing

transport links to a third-party provider can skew the cost equation dramatically. This problem

would be exacerbated, if the Commission capitulates to ILEC demands to delist high capacity

transport UNEs.

In assessing the cost factor, the Commission also must consider disparities in bargaining

power. Because of their enormous size advantage, ILECs buy their network inputs more

cheaply, as they are able to command volume discounts. 61 ILECs also may be insulated from

certain franchise and rights-of-way fees that are imposed on CLECs.62 The Commission also

must consider that rates paid for network inputs by CLECs also will differ depending on, among

other things, the ability of individual CLECs to command certain discounts. Thus, while it is

60

61

62

discourage investment in broadband infrastructure." Robert E. Hall and William H. Lehr, Promoting
Broadband Investing and Avoiding Monopoly at 2 (Feb. 21, 2002).

See Margo McCall, Vendors Scale Back Financing, Wireless Week, Jan. 7, 2002, at 1; see also Nortel Debt
Downgraded; $250 M u.s. Wireless Contract Fails to Stop Stock Slide, The Hamilton Spectator, Mar. 13,
2002, at D08; Scott Moritz, At Nortel, Strung Out on Wireless, TheStreet.com, Feb. 28, 2002; Optical
System Vendors Try to Weather the Stormy Downturn, Fiber Optics News, Feb. 18,2002.

As noted above, most ILECs' cost of capital also is significantly lower than that of most CLECs.

Polito Aff., ~ 6 (SNiP LiNK).
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administratively practical to first judge impairment for CLECs as a group, as local competition

develops, a more granular analysis may be required in this regard.

In sum, cost must remain a critical factor in the impairment analysis. Neither changed

market circumstances nor changed regulatory priorities suggest otherwise. Indeed, the current

capital crunch underscores the importance of this factor in assessing impairment. The ILECs

continue to hold a substantial cost advantage that is attributable to their enormous size and head

start. Until that advantage is neutralized, cost must continue to be a weighty factor in the

impairment analysis, and the statute will continue to require the ILECs to share their advantage

via cost-based unbundling.

3. Timeliness of using non-UNE alternatives

The Commission must continue to consider the timeliness with which carriers can obtain

network elements outside the incumbents' network, whether through self-provisioning or from

third-party sources.63 The Commission has recognized that time-to-market is a crucial concern,

especially with respect to the "fast-paced, high-growth market" for advanced services.64

Customers simply will not tolerate delay and they are not sympathetic to CLEC promises of

service a future date uncertain. Thus, "any delay that a competitive LEC experiences" will

impair its ability to provide advanced as well as other services.65

As the Commission has determined before, "Congress made unbundled elements

available to competitive LECs to avoid the time it would take competitive LECs to duplicate the

incumbents' networks, thereby promoting the rapid development of competition for all

63

64

UNE Remand Order, 15 FCC Red. at 3740-41 ~ 89. See also Local Competition First Report and Order,
11 FCC Red. at 14644, ~ 287 (Congress recognized that attempting to obtain facilities from non-ILEC
sources "could delay entry").

UNE Remand Order, 15 FCC Red. at 3741-42, ~ 91.
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consumers.,,66 Underscoring the importance ofthis factor, the Commission also has found that

the ability of an ILEC "to take advantage ofdelays" by "locking-up" customers prior to a

CLEC's becoming operational can place the competitor at a severe competitive disadvantage.
67

Ameritech-Illinois' ValueLink volume discount tariffs serve as a good example of this practice.

Fortunately, the Illinois Commerce Commission partly invalidated the ValueLink offerings on

the grounds that they included unjust and unreasonable termination penalties for business

customers that sought early service termination.68 Accordingly, the Commission previously has

found that delays associated with self-provisioning and with obtaining network elements from

non-ILEC sources bear strongly on the impairment analysis. Nothing has happened in the past

two years that would serve to alter or undermine these conclusions.

Indeed, buildout delays continue to hamper the deployment of CLEC networks and the

development ofnon-ILEC UNE alternatives. 69 These delays typically are associated with

obtaining franchises from municipalities, rights-of-way disputes,70 and obstacles to obtaining

building access.7) Such delays continue to impact negatively CLECs' ability to self-provision or

to obtain non-ILEC alternatives from third-party providers that frequently experience the same

65

66

67

68

69

70

71

Jd., 15 FCC Red. at 3741-42, ~ 91.

Id., 15 FCC Red. at 3742, ~ 92.

Jd. at 3741-42, ~ 91.

Association ofCommunication Enterprises flk/a Telecommunications Resellers Association v. Ameritech
Illinois, Case 00-0024, Order (Jan. 3, 2002), aff'd, Order on Rehearing (Feb. 20, 2002).

For example, in Verizon territory, CLECs face tremendous delay in both receiving rights-of-way approval
and in constructing facilities along rights-of-way. Polito Afr., ~ 6-7 (SNiP Link). Verizon, by contrast,
faces almost no delay, especially in New Jersey where there are no rules requiring Verizon to obtain
approval prior to constructing facilities along a right-of-way. Id., ~ 4.

"[O]verbuilding the incumbent LECs' loops would embroil the competitor in lengthy rights-of-way
disputes, and would require the unnecessary digging up of streets." UNE Remand Order, 15 FCC Red. at
3729 ~ 60.

The Commission has acknowledged that obtaining access to multiple tenant environments, including
apartment buildings and office buildings, "poses special challenges to facilities-based entry." Promotion of

... Continued
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delays. Two years' passing has not leveled the ILECs' advantage in this regard. ILECs have all

the franchises they need (if, in fact, they need any), have extensive rights-of-way developed over

the past hundred years and they are in virtually every building. Thus, it remains unreasonable to

expect that competitors can build a fully redundant network, or can rely substantially on their

fellow CLECs and other would-be third-party providers that face the same obstacles, without

substantial delay.

Notably, delay also occurs when CLECs must wait to obtain the capital necessary to fund

network builds. As explained above, the capital markets have essentially dried-up for the

competitive industry, making the task of raising cash to finance network builds increasingly

difficult. 72 That difficulty involved in attracting scarce capital leads to further build-out delay for

CLECs seeking to self-provision and for those seeking to build in order to provide wholesale

alternatives to ILEC UNEs.

For these reasons, the delays that a carrier would experience if forced to obtain network

elements outside the incumbent's network must remain a critical factor in the impairment

analysis. Neither changed market circumstances73 nor changed regulatory priorities point to a

different conclusion. The ILECs' head start continues to provide time-to-market and time-to-

service advantages that CLECs cannot ameliorate absent the use ofUNEs. Until that advantage

is neutralized, delay must continue to be a weighty factor in the impairment analysis, and the

statute will continue to require the ILECs to share their advantage via cost-based unbundling.

72

73

Competitive Networks in Local Telecommunications Markets, WT Docket No. 99-217, First Report and
Order, FCC 00-366, 15 FCC Red. 22983, 22990 ~ 11 (2000) ("Competitive Networks Order").

See supra note 50.

For example, KMC "stilI has not found any third party that can provide it with alternatives to ILEC loops to
fit its proposed service plan." Duke Aff., ~ II (KMC). In addition, NuVox remains unable to obtain DSI

... Continued
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4. Quality of non-UNE alternatives

Among the chief goals of Congress74 and of the Commission75 under the 1996 Act is to

ensure that customers receive quality telecommunications services. In order to ensure quality of

service, the Commission must continue to ensure that competitive carriers have access to quality

network element inputs. If a carrier could obtain only substandard facilities from third-party

sources (or was forced to rely prematurely on self-provisioning or intermodal platforms76),

customers could be left with substandard service. Customers will not embrace competition, if it

means running the risk of suffering a discernible degradation in service. The Commission,

therefore, has appropriately considered service degradation as a critical factor in its impairment

analysis and has found that a network element must be available on an unbundled basis where

the CLEC would experience "a material degradation in service quality" by using a non-ILEC

alternative.
77

Again, nothing has transpired during the past two years that would call into

question the reasonableness and the relevance of these conclusions.

5. Ubiquity of non-UNE alternatives

Network elements must be ubiquitously available in order for CLECs to be able to win

customers and gain market share.78 As the Commission has stated, the inability to provide

74

75

76

77

78

level dedicated transport from alternative vendors, and has had only minimal success in finding DS3
alternatives. Jackson Aff., ~~ 8, 11 (NuVox).

The 1996 Act was adopted "to promote competition and reduce regulation in order to secure lower prices
and higher quality services for Americans." H.R. Rep. No. 104-204, 104lh Congo 2d Sess. at 1 ("House
Report".

UNE Remand Order, 15 FCC Red. at 3727, ~ 55.

The Commission has unequivocally held that wireless local connectivity is not so developed as to constitute
an adequate substitute for wireline unbundled loops. UNE Remand Order, 15 FCC Red. at 3782, ~ 188
("We disagree with parties that argue that mobile telephones and fixed wireless offer an alternative to the
incu~bent's loop, and that loops therefore should not be unbundled. Although we find these technologies
promIsmg, we conclude that thy are not yet viable alternatives to the incumbent's wireline loop facilities.").

UNE Remand Order, 15 FCC Red. at 3743, ~ 96.

!d. at 3744, ~ 98.
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service ubiquitously in a given market "could significantly thwart the competitor's ability to

respond to consumer demand".79 The Commission correctly recognized that this is especially

true with respect to CLECs seeking to serve residential and small business customers.
80

The

Commission also recognized that "it would be impractical, ifnot impossible," for CLECs to

replicate the ILECs' networks and that ILECs enjoy advantages of a ubiquitous network that

provides them with economies of scale and the ability to reach all customers in their service

territories. ,,81 Thus, the Commission determined that CLECs would be impaired if lack of access

to a UNE materially restricts the number or geographic scope of the customers they can serve.,,82

Nothing has happened in the past two years that would serve to alter or undermine these

conclusions.

Indeed, as CLEC Coalition members demonstrate in the affidavits attached hereto, none

of them have yet been able to replicate the ILEC network of transmission elements in any given

market through self-provisioning.83 Moreover, no third-party vendors have replicated the

ubiquity of the ILEC networks - even in the densest parts of the largest metropolitan markets.84

As NuVox has found, "within any particular market, third-party providers collectively do not

provide anything approaching the ubiquitous geographic coverage of dedicated transport that

NuVox requires.,,85 Given today's market reality, reliance on non-ILEC UNE alternatives would

79

80

81

82

83

84

85

Id. at 3744, ~ 98.

Id. This also is true with respect to larger business customers, especially those with multiple locations.

UNE Remand Order, 15 FCC Red. at 3744,~ 97-98.

Id. at 3744, ~ 97.

Duke Aff., ~ 11 (KMC) ("Without access to unbundled high-capacity loops KMC would be forced to
forego service" to a large number of customers.) (see attached) (exact data available in proprietary version
of Duke Affidavit).

Cadieux Aff., ~ 10-11 (NuVox); Polito Aff., ~ 8 (SNiP LiNK) ("We have not been able to obtain the
ubiquitous network build-out that we require in our markets without ILEC transport.").

Cadieux Aff., ~ 11 (NuVox).
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result in a limited and patchy network at best. Such limitations effectively would guarantee that

competitors would be relegated to various geographic and market niches. Such relegation would

be contrary to Congress' express goal of delivering the benefits of competition as broadly as

possible.86 Thus, competitors today continue to rely on ILEC UNEs to attain a ubiquitous and

robust network through which they may attempt to replicate the ubiquitous market presence (and

attendant economies of scale) that the ILECs enjoy.87

For these reasons, ubiquity must remain a critical factor in the impairment analysis.

Neither changed market circumstances nor changed regulatory priorities point to a different

conclusion. The ILECs' head start continues to provide the advantage of a ubiquitous market

presence (and attendant economies of scale) that CLECs cannot replicate absent the use of

UNEs. Until that advantage is neutralized, ubiquity must continue to be a weighty factor in the

impairment analysis.

6. Operational impact of using non-UNE alternatives

The Commission must continue to consider the overall impact on carrier operations that

would result from the use ofnon-ILEC UNE alternatives. As the Commission previously has

held, where a CLEC is forced to rely substantially on self-provisioning or third-party vendors for

network deployment, it could experience technical difficulties associated with connecting

elements from multiple vendors to others it self supplies, thus materially diminishing the CLEC's

86
The purpose of the 1996 Act was broadly stated "to secure lower prices and higher quality services for
Americans telecommunications consumers." House Report at 1. The Commission has also stated that it
"seek[s] to encourage the rapid introduction of competition in all markets, including residential and
business markets." UNE Remand Order, 15 FCC Red. at 3702, ~ 9. In addition, the Commission has
recognized that "Congress ... clearly intended for competition to develop in these [residential] markets, as
well as in the business markets, and we see as one of the primary goals of section 251, to facilitate
competition in these markets." /d. at 3745, ~ 100. Indeed, in 1996 the FCC held that the 1996 Act "is
intended to pave the way for enhanced competition in all telecommunications markets, by allowing
providers to enter all markets." Local Competition First Report and Order, 11 FCC Red. at 15506, ~ 4.
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ability to reach customers and provide quality service.88 Nothing has happened in the past two

years that would serve to alter or undermine this conclusion.

It remains the case today that the greater the number ofmeet-points, the greater the

potential for operational glitches. Moreover, cobbling together elements from multiple vendors

poses considerable logistical and organizational challenges, that must be addressed. Back office

systems and procedures must be developed for incorporating non-ILEC UNE alternatives into

CLEC networks. Notably, these are in addition to those that CLECs already must develop to

interconnect with the ILEC and use ILEC UNEs. This added layer of complexity and expense

can result in delay in or degradation of service which would impair a CLEC's ability to serve

customers and compete effectively.

For these reasons, impact on network operation must remain a critical factor in the

impairment analysis. Neither changed market circumstances nor changed regulatory priorities

point to a different conclusion.

7. The "At a Minimum" Language Does Not Suggest that Other
Considerations May Displace the "Impair" Standard

It is beyond question that the "at a minimum" proviso in Section 251 authorizes the

Commission to consider additional factors in its unbundling analysis.89 In its UNE Remand

Order, the Commission identified five "other factors" that it considered relevant to its

unbundling analysis. These five factors included (I) the rapid introduction of competition to all

markets, (2) the promotion of facilities-based competition, investment and innovation, (3)

reduced regulation, (4) certainty in the market, and (5) administrative practicality. Each of these

87

88

89

UN~ Remand Order, 15 FCC Red. at 3738, ~ 84.

UNE Remand Order, 15 FCC Red. at 3744-45, ~ 99.

See id.. 14 FCC Red at 3745-46, ~~ 101-02.
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five additional factors - including the promotion of facilities-based competition, investment and

innovation - remains relevant today. None, however, can serve to displace the core impainnent

analysis required by the statute. Moreover, none should be assigned a specific weight, although

the third - deregulation - is certainly a statutory goal dependant on the success of another,

namely, the successful replacement ofmonopolies with competition.
9o

Recently, the Commission appears to have elevated the goal ofdeployment of advanced

telecommunications capability - commonly referred to in shorthand as "broadband" - above that

ofpromoting the development oflocal competition.91 The basis for this re-prioritization appears

to be political rather than statutory. Nevertheless, it is improper to view these goals as

competing. As the Commission has found previously, Section 706 was not designed to upend or

ameliorate the market-opening unbundling provisions of Section 251.92 Further, it is evident that

Congress intended for competition to spur the deployment of advanced telecommunications

capability and that the Commission and its state counterparts must do what they can to facilitate

that process.93

90

91

92

93

The NPRM appears to express a desire to deregulate ILECs before the intended benefits of the targeted
regulations - fully functioning competitive local markets - have come to fruition. See NPRM, ~ 24 (stating
that the Commission is considering "exempting" new ILEC facilities from unbundling "so as to encourage
incumbents and others to invest in new construction" without acknowledging that the 1996 Act makes no
distinction between "old" and "new" facilities for unbundling purposes).

See e.g., Third Report on Advanced Services, Statement of Chairman Michael J. Powell at I ("the
Commission's central policymaking focus is and should remain the promotion of efficient broadband
deployment").

UNE Remand Order, 15 FCC Red. at 3783, ~ 190 ("we note our obligation under section 706 to encourage
the deployment of advanced services by, among other means, promoting competition in the
telecommunications market"); see also Advanced Services MO&O, 14 FCC Red. at 24047-48, ~ 77
("Rather, the better interpretation of section 706 is that it directs us to use, among other authority, our
forbearance authority under section 10(a) to encourage the deployment ofadvanced services. Under
section lO(d), we may not use that authority to forbear from applying the requirements of section 251(c)
and 271 prior to their full implementation.").

See Joint Explanatory Statement at I (the 1996 Act is "designed to accelerate rapidly private sector
deployment of advanced telecommunications and information technologies to all Americans by opening all

... Continued
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Although the "at a minimum" language does permit the Commission to incorporate other

rationally related policy considerations in its unbundling analysis, CLEC Coalition members are

hesitant to support inclusion of the Act's goal of encouraging the deployment of advanced

telecommunications capability as an additional consideration in the Commission's unbundling

analysis.94 The reason for this hesitancy is that the deck appears to be stacked. Almost all of the

questions the Commission asks in this regard consider limiting or eliminating ILEC unbundling

obligations in various ways that the Commission previously and correctly has rejected.95 Indeed,

underlying each proposal to "deregulate" by eliminating certain unbundling requirements cited

by the Commission is the unfounded assumption that unbundling discourages the deployment of

advanced telecommunications capability and the judgment that theoretical deployment by the

Bells is preferable to the competition-spurred deployment envisioned by Congress.96 As

explained in the next section, unbundling and the competition that results encourages investment

in and the deployment of advanced telecommunications capability by both ILECs and CLECs.

Moreover, the Commission simply does not have the authority to accept the ILECs'

implied promises to deploy and innovate in exchange for relief from the unbundling obligations

that Congress designed to get ILECs to do precisely that - while allowing competitors access

necessary to enable them to do the same. Neither the "at a minimum" language in Section

251 (d)(2) nor any other provision of the 1996 Act contemplates or permits the elimination of or

94

95

96

telecommunications markets to competition[.]"). See also UNE Remand Order, 15 FCC Red. at 3748 ~

110; Advanced Services MO&O, ~ 74.

See NPRM, ~ 23-26.

For example, the Commission asks whether fiber loops should be categorically delisted. To do so would
upend the Commission's prior findings that the Act is technologically neutral. UNE Remand Order, 15
FCC;:: Red. at 3777, ~ 177; Local Competition First Report and Order, 11 FCC Red. at 15679-83, ~ 356
365.

The 1996 is intended to "encourage the rapid deployment of new telecommunications technologies" to all
Americans. House Report at 1.

DCOI/JOYCS/178683.2 35



Joint Comments ofNuVox, KMC, e.spire, TDS Metrocom, MFN, and SNiP LiNK
CC Docket No. 01-338

April 5. 2002

"exemption" from unbundling requirements - and the goal ofwireline local competition - in

exchange for implicit promises by the Bells to fulfill the goals of Section 706.
97

A finding to the

contrary would fly in the face of the clear statutory scheme and would be entitled to no deference

. 98
on reVIew.

Indeed, using the "at a minimum" language as a springboard for deregulating the Bells

and decreasing the types ofUNEs uniformly available on a national basis - or otherwise

exempting ILECs from unbundling obligations - would represent a significant departure from

the Commission's established course.99 Neither the statute nor "changed circumstances" support

such a departure. Indeed, market experience suggests that there is no reason to believe that

ILECs will not construct to meet wholesale ,or retail demand, to enhance their competitive

position, or to respond to competitive pressures. Regulation does not appear to be hampering the

Bells' ability to compete effectively with intramodal or intermodal providers of broadband.

Indeed, to date, the Bells have been able to command a premium for their DSL service. 100

Thus, the answer to the Commission's query as to whether it should modify or limit

ILECs' unbundling obligations going forward to encourage ILECs and others to invest in new

97

98

99

100

Comments submitted last month by ILECs in the ILEC Broadband proceeding are but the most recent
iteration of these promises. CC Docket No. 01-337, Comments of BellSouth Corp. at 23-24; Comments of
Verizon at 34 (claiming that "the record shows current regulation stifles rather than stimulates investment
in advanced services"); Comments ofSBC at 4.

United States v. Mead Corp., 121 S. Ct. 2164, 2171 -72 (2001) (agencies are due deference where
Congress has afforded "'a gap for the agency to fill'" and according to "to the degree of the agency's care,
its consistency, formality, and relative expertness, and to the persuasiveness of the agency's position")
(citation omitted). See also Chevron. U.S.A .. Inc. v. Natural Resources Defense Council, 467 U.S. 837, 843
(1984).

See UNE Remand Order, 15 FCC Red. at 3746, ~ 102.

SBC charges $50 per month for DSL service, while cable modem service typically costs $40 per month.
Regional Bel/s Ringing Up Higher DSL Rates, Interactive Week (Feb. 18,2001). Verizon and BellSouth
raised their DSL prices to $49.95 per month in May 2001. Verizon Joins Broadband Price Hike Parade,
PCWorld.com (May 2,2001); Bel/South. Verizon to Raise DSL Rates, Today's News (May 7,2001).
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construction is a resounding "no". 101 If any encouragement is needed, it must take some other

form. The same answer ("no") applies with respect to the Commission's sub-queries as to

whether it should adopt an unbundling exemption for any facilities an incumbent LEC constructs

after a certain time; 102 whether it should exempt from unbundling obligations only certain types

of new facilities, such as those intended to provide advanced telecommunications capabilities; 103

whether it should categorically de-list fiber loops or exempt all fiber based broadband facilities

deployed by incumbents in "new build and total rehab situations"; 104 and whether new facilities

automatically trigger relief from unbundling obligations. 105 Again, "changed circumstances" do

not support a change in established Commission policy on these temporal and technology-based

distinctions. Similarly, the "at a minimum" language of section 251(d)(2) does not support

making a distinction between unbundling facilities used for analog voice telephone, and those

used for advanced technology. The Commission never before has found a statutory basis for

making this technology-based distinction and none has developed over the past two years.

Although each of these proposals has its own set ofdistinct problems, I06 they all fail to

consider whether CLECs would be impaired without access to the network elements they

101

102

103

104

105

106

NPRM, ,-r 24. The Commission also asks whether it should "clarify or modify pricing rules to allow
incumbent LECs to recover for any unique costs and risks associated with such investment so as to
encourage investment in new facilities". The answer to this question is that no modification is needed.
Like so many other aspects of the current broadband debate, the "unique costs and risks" are undefined and
unsubstantiated. Nevertheless, the statute does not provide a different cost-based pricing requirement for
the network elements the ILECs seek to shield from unbundling - whether they be suitable for broadband,
digital or simply shiny and new.

Id.,,-r 24.

/d.,,-r 23.

Id.,,-r 24.

Id.,,-r 25.

For example, relieving ILECs from having to unbundle fiber UNEs would lead to anticompetitive and
uneconomic deployment of fiber which may not bring any benefit to end users and would certainly impair
CLECs and thwart competition.
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propose to shield from unbundling. The "at a minimum language" does not translate into "or

consider something else unrelated to impairment." The advantages the ILECs accrued during

their government-sanctioned monopoly days did not cease with the advent of the 1996 Act.

Similarly, nothing in the Act suggests that its unbundling requirements were intended to

apply only to particular network elements in the ground as of a date certain or to elements used

to provide analog voice services, but not for those used to provide broadband voice and data. 107

The Bells each have one interconnected network - voice and broadband, analog and digital, old

and new are not now separated nor were they separated in 1996 (broadband itself is not "new").

In short, it's all connected and it has been for some time. The same network elements essential

to providing broadband services often will be essential to providing voice service and vice versa.

The ILECs do not have separate voice and broadband networks and the FCC should not regulate

as if they did. To do so, would preserve ILEC wireline monopolies and discriminatorily limit the

scope of services new entrants could seek to provide. If the Bells want to create a world where

the new is protected and separated from the old, they need to convince Congress to do that. The

Commission presently does not have the grant of authority to draw such lines.

8. Establishing the Proper Foundation for Competition Is the Best Way
to Encourage Investment in Facilities and Broadband Deployment

Establishing the proper foundation for competition - including access to UNEs - is the

best way to encourage investment in facilities, broadband deployment, and the development of

innovative services. As the Commission recognized in its recent Third Report on advanced

107 Indeed. the FCC has found this to be the case several times. For example, line sharing is an element
exclusively devoted to advanced services. The Commission expressly recognized this fact, describing line
sharing as "non-voiceband transmission frequencies," but determined that this element was among the
"features and functionalities" of a loop that Section 251 (c)(3) permits to be unbundled. Line Sharing
Order, 14 FCC Red. at 20923-24, ~ 18. In addition, the Commission ordered the unbundling of "loops

... Continued
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services capability, the introduction of competition to the local market has caused a dramatic

increase in broadband facilities deployment since 1996.
108

As but one example ofcompetitors "spurring" broadband deployment,109 it is at this point

beyond cavil that ILECs would not have deployed Digital Subscriber Line ("DSL") services

absent the entry of CLECs providing DSL. 110 For example, TDS Metrocom has been the

forerunner in DSL provisioning in Wisconsin and Illinois, especially for residential and small

business customers. As TDS Metrocom built out its DSL facilities and began offering DSL

services, SBC-Ameritech followed in its footsteps. I I I Had TDS Metrocom not chosen to provide

service in Wisconsin, it is doubtful that Ameritech would have readied itself for DSL service.

Notably, the competitive pressure that provided SBC-Ameritech to finally deploy DSL services

in Wisconsin was UNE-based competition, as it already had ignored cable modem service

offerings in a number ofmarkets for some time. Notably, to provide DSL, TDS Metrocom

purchases clean copper loops from Ameritech and aggregates such traffic onto high capacity

transport UNEs also obtained from Ameritech. Thus, it was competition and unbundling that

108

109

110

capable of transporting high-speed digital signals" despite their being used exclusively for advanced
services. Advanced Services MO&O, 12 FCC Red. at 24012, ~ 52.

The Commission has noted that "industry investment in infrastructure to support high-speed and advanced
services has increased dramatically since 1996. Analysts forecasted at that time that this upward trend
would continue, spurred by the introduction of competition into the market." Inquiry Concerning the
Deployment ofAdvanced Telecommunications Capability to All Americans in a Reasonable and Timely
Fashion. and Possible Steps to Accelerate Such Deployment Pursuant to Section 706 ofthe
Telecommunications Act of1996, CC Docket No. 98-146, Third Report, FCC 02-33 ~ 62 (reI. Feb. 6,2002)
("Third Advanced Services Report").

See id.. ~ 62.

The President's Council of Economic Advisors stated in the 1999 Economic Report of the President that
"[a]lthough DSL technology has been available since the 1980s, only recently did local telephone
companies begin to offer DSL services to businesses and consumers ... [t]he incumbents' decision finally
to offer DSL service followed closely the emergence of competitive pressure from .. , the entry of new
direct competitors." (quoted in "An ALTS Analysis: Local Competition Policy and The New Economy" at
4 (Feb. 2, 2001). Of the three largest CLEC DSL providers - Covad, NorthPoint and Rhythms - only one,
Covad (which recently emerged from bankruptcy) still exists.
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spurred deployment of broadband in Wisconsin - and elsewhere. When it became time to

compete, regulation did not stop Ameritech from deploying DSL equipment.

Critically, "broadband" is not limited to DSL. Coalition members and other CLECs

across the country have introduced small and medium sized businesses across the country to

innovative bundled voice and broadband service offerings provisioned over high capacity TI

loops and transport. Using Wisconsin as an example, once again, TDS Metrocom has been quite

successful in luring customers to these integrated TI service offerings by bundling voice

services, long distance calling plans, data and various calling features. Although Ameritech had

somewhat similar bundled service offerings available via tariff, it seldom marketed or sold them

as it sought to protect its more lucrative practice of offering services on an a-la-carte basis. Only

in response to TDS Metrocom's success with these bundled service offerings did Ameritech

begin to actively market and sell its competing service. NuVox has found the its integrated TI

"broadband bundle" has prompted a similar response in its home markets. Once again, CLECs

led the way and ILECs responded. And, once again, this is the result of real UNE-based wireline

competition (and not that of theoretically possible, but largely nonexistent, intermodal

competition).

Available market data confirm these factual anecdotes, as such data indicate that ILECs

and CLECs alike are investing in and deploying broadband capability. Three times the

Commission has reviewed the industry's progress toward deploying advanced service capability

and three times the Commission has found such deployment to be satisfactory. I 12 Each time the

III

112

As Nicholas Jackson states in his affidavit, "the ILEC did not begin to provision DSL until after TDS
Metrocom had shown success in the market[.]" Jackson Aff., ~ 15 (TDS).

A recent pronouncement from the Chairman of the President's Council of Economic Advisors suggests
that, to the extent there is some sort of broadband problem, that problem resides on the demand rather than

... Continued
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Commission has reached this conclusion, it has determined that wireline competition had been

instrumental in spurring the deployment of wireline advanced telecommunications capability.
1

13

Thus, the presence of intramodal wireline competition has been a key guarantor of

broadband deployment since 1996. The ILECs' implied promises of broadband deployment.

however, have not provided any reassurance to this effect whatsoever. Even firm promises that

the ILECs have made to the Commission often have not been kept. This problem has been most

prevalent in the ILECs', specifically SBC's and Verizon's, failure to comply with merger

conditions some of which they themselves proposed and that the Commission adopted as federal

law. For example, the Commission has issued a Notice ofApparent Liability for Forfeiture to

SBC for having failed to comply with certain merger conditions, 114 while Verizon was found to

have violated an express pick-and-choose requirement in its merger conditions (taken largely

from the SBC conditions). I 15 Both SBC and Verizon flood the Commission with merger

condition waiver requests and compliance deadline extensions, seeking to undo or delay what

they agreed to do in the first place and more importantly what the Commission deemed

113

114

115

the supply side of the equation. "Bush Administration Focuses on Increasing Demand for Broadband,"
Communications Daily at 3 (Mar. 6, 2002). Residential broadband take rates remain low because most
consumers are unwilling to pay for it as no broadband application has spurred the transition of broadband
from an expensive convenience to "must have" status,

The Commission expressly recognizes in the Third Advanced Services Report that its procompetitive rules,
particularly those governing collocation and line sharing, are key to fostering competition and, in turn,
encouraging deployment. See generally Third Advanced Services Report, ~ 135-138. With respect to
DSL service, the Commission has found that "DSL deployment began in response to the 1996 Act and the
presence ofcompetitive access providers." Third Advanced Services Report, ~ 68.

SHC Communications, Inc. Apparent Liability for Foifeiture, File No. EB-00-IH-0432, Notice of Apparent
Liability for Forfeiture, DA 00-2858 (reI. Dec. 20, 2000) (imposing an $88,000 fine for "willful and
repeated violation of the merger conditions" by failing to report accurate carrier-to-carrier performance data
for Texas, Oklahoma, Kansas. Missouri, Arkansas, California and Nevada),

Global NAPs v. Verizon Communications, File No. EB-Ol·MD.OlO, Memorandum Opinion and Order,
FCC 02-59 (reI. Feb. 28, 2002) (granting in part Global NAPs complaint alleging that Verizon refused to
perinit it to import a reciprocal compensation provision from its Rhode Island agreement to its agreements
with Verizon in Virginia and Massachusetts). In that case, the Commission was authorized to impose a fine

... Continued
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necessary to satisfy the public interest. 116 Indeed, on at least one occasion, the Common Carrier

Bureau formally notified SBC of its "serious concerns regarding SBC's interpretation of the

Merger Conditions.,,117 The Commission's continued need to monitor and correct SBC's and

Verizon's actions speaks for itself. The pile of fines SBC and Verizon have incurred at the state

level for failing to meet merger condition performance guarantees also suggests that the Bells

make promises they don't intend to keep or simply don't even do the due diligence to figure out

if they can keep them in the first place. 118

As to promises ofbroadband deployment specifically, considerable evidence has been

uncovered showing that ILECs have consistently broken promises to deploy facilities capable of

supporting broadband. In New Jersey, Indiana,1l9 and Massachusetts,120 to name some

116

117

118

119

120

for the proven Verizon violation, but did not. It also denied Global NAPs' claim for damages as
"premature." Id.. -,] 1.

See, e.g., Letter from Carol E. Mattey, Deputy Chief, Common Carrier Bureau, to James W. Callaway,
Group President - SBC Services (reI. Aug. 14,2000) (responding to the written request ofSBC, dated
August 4,2000, for an extension of the deadline for filing of performance data required under Condition 24
of the merger conditions); Letter from Carol E. Mattey, Deputy Chief, Common Carrier Bureau, to
Michelle Thomas, Executive Director - Federal Regulatory, SBC Telecommunications, Inc. (reI. Nov. 13,
2001) (responding to the written request ofSBC for a one-month extension to file results on an independent
audit ofSBC's compliance with Condition 24).

Letter from Carol E. Mattey, Deputy Chief, Common Carrier Bureau, to Cassandra Carr. Senior Executive
Vice President - External Affaires, SBC Communications, Inc. (reI. Oct. 16,2000) (stating that SBC may
not, as it had stated, perfonn network planning and engineering on behalf of its advanced services affiliate
for more than 180 days).

See e.g., Illinois. Indiana. Michigan. Ohio. Wisconsin -- Ameritech to Pa,v SJ.I M in December Penalties,
TR's State NewsWire, Feb. 22, 2002 (state commissions in Illinois, Indiana, Michigan, Ohio and Wisconsin
ordered fines against Ameritech exceeding a total of $1.1 million for multiple violations of the SBC
Ameritech Merger Conditions relating to the quality of services provided to competitive carriers).

Ameritech-Indiana negotiated an alternative regulation scheme that included a program called "Opportunity
Indiana" that required Ameritech to invest $120 million to provide broadband facilities to schools, hospitals
and government centers; it later abandoned the program on the grounds that there was no demand in these
sectors for broadband access. Bruce Kushnick, "How the Bells Stole America's Digital Future: A
NetAction White Paper, at 16 (available at www.newnetworks.com). Bell Atlantic-New Jersey had
promised to invest more than $1 billion in fiber optic network upgrades yet spent only $79 million. /d. at
13-14.

In 1994, New England Telephone ("NYNEX") promised that it would deploy at least 330,000 fiber access
lines throughout Massachusetts by the end of 1995. In exchange for that promise, the Massachusetts
Department ofTelecommunications and Energy implemented a price-cap regulatory system as NYNEX

... Continued
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examples, incumbents failed to deploy broadband facilities as was required in exchange for

considerable deregulation by these state commissions. Literally billions of dollars in network

upgrades, including the now-infamous "fiber-to-the-home" initiative, were promised but never

completed. The Commission therefore should not rely on similar ILEC promises in this

proceeding, either explicit or implicit, to invest in broadband deployment in exchange for

relaxing unbundling obligations.

As demonstrated above, UNE-based competition serves as a highly effective means of

realizing the goals of encouraging the deployment of advanced telecommunications capability.

Thus, Section 251 unbundling serves to promote competition, and competition promotes the

deployment ofbroadband as required in Section 706. Given the Bells' current market position

(near monopoly), granting the deregulation they seek would serve the goals of neither Section

251 nor 706. Moreover, with respect to every UNE, insulating ILECs from unbundling

obligations - potentially irrespective of whether CLEC impairment exists - would violate the

purpose and plain language of the Act. Having seen that the advent of competition has provided

incentives for, rather than discouragement of, investment by both incumbents and competitors,121

the Commission should continue to view Sections 251 and 706 as complementary provisions of

the 1996 Act.

121

had requested. A few months later, in 1996, NYNEX announced that it was discontinuing its deployment
plans. New Networks Institute Complaint to the Massachusetts D.T.E. at 6-7 (Oct. 6, 1999) (available at
www.newnetworks.com).

"In 2000, incumbent LECs invested almost $29.4 billion in infrastructure." Third Advanced Services
Report, ~ 69. ILECs as a group spent $100 billion on network upgrades and improvements from 1997 to
2000 - afierpassage of the 1996 Act, compared with $82 billion in the period 1992-1995. Federal
Communications Commission, Telecommunications @ the Millenium, Figure 10 (Feb. 8, 2000).

DCO 11JOYCS1l78683.2 43



Joint Comments ofNu Vox, KMC, e.spire, TDS Metrocom, MFN, and SNiP LiNK
CC Docket No. 01-338

April 5. 2002

9. Nothing in the 1996 Act Precludes Carriers From Relying on Both
UNEs and Resale to Serve Customers

The Commission also asks whether it can require incumbents to provide both UNEs and

finished resale service to competitors in combination.,,122 The simple answer to this question is

"it can and it should." The CLEC Coalition finds no statutory prohibition against this practice,

and instead finds Congress's tacit approvaL

Congress established that there would be three methods of competitive entry - resale,

UNEs and facilities-based entry.123 The statute does not evince any congressional preference for

one mode over another and the Commission previously has not discerned any congressional

124 h h . .preference for one mode of entry over another. Thus, w et er a competItor uses Its own

facilities exclusively, UNEs, resale, retail, tariffed access, or a hybrid of any of these means to

reach customers has no bearing on either the Commission's statutory unbundling analysis.

Moreover, there is no compelling public policy reason for erecting an artificial barrier

between UNEs and services, whether resale or tariffed access services. Indeed, the only purpose

that existing "co-mingling" restrictions serve (and serve well) is to make access to the

provisioning of competitive services to end users more difficult and expensive. Imposing

additional "co-mingling" restrictions would merely perpetuate the Commission's current

misguided creation of yet another opportunity for ILECs to arbitrage supra-competitive special

122

123

NPRM,~70.

47 V.S.c. §§ 251(c)(3) & (4). See also Joint Explanatory Statement at 148. The Commission has
consistently held that the three modes of entry are equally valid and necessary for the development of
competition: "Section 251 neither explicitly nor implicitly expresses a preference for one particular entry
strategy." Local Competition First Report and Order, II FCC Red. at 15509, ~ 12; "Congress did not
express explicitly a preference for one particular competitive arrangement," but "recognized implicitly that
the purchase of unbundled network elements would, at least in some situations, serve as a transitional
arrangement until fledgling competitors could develop a customer base and complete the construction of
their own networks." UNE Remand Order, 15 FCC Red. at 3700, ~ 6.
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access prices and raise competitors' costs. The Commission should correct its past misstep -

which was to adopt a "co-mingling" restriction in the context of EEL conversions - and refrain

from adopting new regulatory constructs designed solely to keep ILECs fat and competitors'

costs and consumer prices artificially high.

B. The Commission Cannot Reverse or Diminish Current Unbundling Rules
Absent a Clearly Articulated Rationale That Is Supported by Substantial
Record Evidence

The Commission is bound in this review by bedrock principles of administrative

procedure. According to the long-standing doctrine articulated in State Farm,125 a decision by an

administrative agency to modify or rescind an existing rule or policy must be "rational, based on

the consideration of the relevant factors and within the scope of the authority delegated to the

agency by the statute.,,126 Specifically, a reviewing court will require that the agency's decision

be accompanied by a "reasoned analysis indicating that prior policies and standards are being

deliberately changed, and not casually ignored.,,127 Indeed, the federal courts have declined to

uphold actions by the Commission which tend to unreasonably reverse its existing rules and

policies "without adequate explanation.,,128 Accordingly, any decision reached by the

Commission in this proceeding must be supported by a reasoned opinion that satisfies the

"rational basis" standard ofjudicial review set forth in State Farm.

124

125

126

127

UNE Remand Order, 15 FCC Rcd. at 3700-3701, ~ 6; Local Competition First Report and Order, 11 FCC
Rcd. at 15509, ~ 6.

Motor Vehicle Manufacturers Association ofthe United States v. State Farm Mutual Automobile Insurance
Company, 463 U.S. 29 (1983).

State Farm, 463 U.S. at 42-43.

Id., 463 U.S. at 43-44; Office ofCommunication ofthe United Church ofChrist v. FCC, 707 F.2d 1413,
1425 (D.C. Cir. 1983) (citing Greater Boston Television Corp. v. FCC, 444 F.2d 841,852 (D.C. Cir. 1970),
cert. denied, 403 U.S. 923 (1971». To effect a change of law or policy, a federal administrative agency
must artIculate the factual basis for its decision, and must address significant comments made in the
rulemaking proceeding and reasonably obvious alternative rules. State Farm, 463 U.S. at 43.
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The Commission's decision must be rational in its assumptions as well as its

conclusions. 129 For example, the Commission's inquiry in this proceeding appears to be based

on an assumption that "technological advances and marketplace changes" have coalesced in such

a manner that the "initial phase" of the Commission's implementation of the statute should now

be over. 130 However, the Commission's assumption must be supported by record evidence

showing that the market has completed an "initial phase" ofcompetitive development if it means

to effect substantial changes to its "initial phase" of implementation rules. 13l Indeed, evidence

assembled by the CLEC Coalition for these comments suggests that local competition remains in

its nascent "initial stage" and, in light of the current capital crunch, is likely to remain there for

some time. To move onto a "second phase" of implementation characterized by more lenient

unbundling rules and exceptions would patently ignore this market reality. Simply put, the

Bells' success in thwarting competition has stalled the possibility of any rationally considered

move to such a second phase of implementation. Neither wishful thinking nor promises of

enforcement or broadband can supply the required record evidence to support such a premature

transition.

Similarly, the Commission cannot, without a good and well-articulated reason, make

dramatic changes in its approach to reviewing its unbundling rules. Historically, the

Commission's two-tiered unbundling analysis under Section 251 of the 1996 Act focuses

primarily upon the "practical, economic and operational" capabilities of competitive carriers to

provide telecommunications services absent the provision a specific network element by the

128

129

130

131

E.g.. People ofthe State ofCalifornia v. FCC, 39 F.3d 919 (9th Cir. 1994) ("California If').

Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 414 (1971).

NPRM. ~ 15; see also id.. mll, 33, 48, 53, 55, 61, 64, 67.

Church ofChrist, 707 F.2d at 1425.
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incumbent LEC. I32 In this proceeding, the Commission's unbundling inquiry seems instead to

focus upon highly specified market-related and technological considerations, including the

telecommunications services provided by competitive carriers, the facilities used to provide such

services, and the customer and geographic markets served. 133 If this dramatic shift in

Commission focus is translated into a memorandum, opinion and order, it could result in

dramatic rule changes. Any such rule changes must be rationally based in a supportable belief

that Congress intended these new considerations to be given equal weight to the clear unbundling

mandates in Section 251, for agencies have no discretion to replace Congress' clear instruction

with their own policy. 134

Indeed, any decision to significantly adjust the current regulatory framework for

mandatory unbundling by ILECs must be supported by more than a mere observation that

circumstances in the telecommunications market have changed since the passage of the Act. The

Commission's rules governing ILEC provision ofUNEs have been carefully developed, over a

span of several years, to advance the procompetitive objectives of the Act. 135 Any departure

from these rules, or from the Commission's underlying regulatory policies, must be substantiated

by tangible factual evidence demonstrating that the current regulatory framework no longer

promotes competition in the market for telecommunications services. Thus, it will not be

sufficient to simply assert "changed circumstances"; rather, those changes must be demonstrated

and it must be explained how they impact Commission rules and why any rule changes are

necessary to implement the statute faithfully.

132

133

134

UNE Remand Order, 15 FCC Red. at 3721-3722, ~ 44. See also id. at 3778, ~ 180, at 3790, ~ 208, at 3802,
~ 236, at 3806, ~ 246, at 3846, ~ 331, at 3868, ~ 385, at 3877, ~ 408, at 3887, ~ 432, at 3893, ~ 445.
See NPRM, ~~ 33-44.

E.g.. AT&Tv. FCC, 978 F.2d 727, 732 (D.C. Cir. 1992).
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Without hesitation, the federal courts have declined to uphold actions by the Commission

which reverse existing rules and policies absent "adequate explanation.,,136 For example. the

Ninth Circuit in California I and California II remanded a series of Commission orders to

eliminate structural separation requirements for BOCs providing enhanced services because the

Commission failed to provide a reasoned analysis supporting that the requirements at issue were

no longer necessary to preserve market competition. 137 The Ninth Circuit flatly rejected the

Commission's imprecise conclusion - the sole basis for its dramatic reversal - that "market and

technological changes" precluded the anti-competitive behavior initially targeted by the

structural separation requirements. 138

The D.C. Circuit has also regarded with great suspicion sudden actions by the

Commission tending toward deregulation of communications markets. For example, in United

Church ofChrist, the Court applied a "heightened" level of scrutiny to the Commission's

proposed "rule and policy changes that would effect substantial deregulation of commercial

broadcast radio.,,139 Although it reluctantly upheld several of the Commission's mandates, the

Court warned "that Congress, and not the Commission, may be the more appropriate source of

significant deregulation." United Church ofChrist, 707 F.2d at 1443. In addition, on review of

the Commission's rules promulgated pursuant to the Communications Act of 1934, the D.C.

135

136

137

138

139

See NPRM, ~ 1 n.3.

C~lifornia II, 39 F.3d at 926. See also People o/the State o/California v. FCC, 905 F.2d 1217. 1233 (9th

elf. 1990) ("California f').

See id.

California Il, 39 F.3d at 925. See also California 1,905 F.2d at 1233-38.

United Church ofChrist, 707 F.2d at 1418.
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Circuit noted that "abrupt shifts in policy do constitute danger signals that the Commission may

be acting inconsistently with statutory mandate.,,140

In sum, a decision by the Commission in this proceeding that dramatically alters its

existing rules implementing Congress' unbundling mandates may well constitute action that is

beyond the scope of the Commission's authority. The Commission could do no greater harm to

the advancement oflocal competition (and broadband deployment) by overstepping the

considerable grant of authority already given to it by Congress. Clearly, the Bells would like to

undo significant parts of the 1996 Act - this is not the appropriate forum.

C. Current Deviations from the Unbundling Framework Remain
Unsound and Should Be Eliminated Immediately

As the Commission previously has found, the unambiguous language of the statute does

not permit the imposition ofuse restrictions on UNES. 141 Yet, the Commission imposed

restrictions on CLECs' ability to convert special access circuits to EELs and on the use of such

UNE combinations. Although the Commission's authority to impose use restrictions on an

interim basis was upheld once before, the underpinnings for that affirmance are not present with

respect to EEL and entrance facility conversions.

Indeed, the Commission's imposition of "interim" and "transitional" use restrictions on

EEL and entrance facility conversions cannot be justified on the grounds previously offered by

the FCC. The Commission's "safe harbors" neither protect implicit universal service subsidies

nor discourage facilities-based competition. Instead, they merely provide the ILECs with a

140

141

Jd., 707 F.2d at 1425.

The Commission explicitly rejected the notion that any service provided through use ofUNEs could be
restricted to any type or class of service. Local Competition First Report and Order, 11 FCC Red. 15680
81, ~ 359-361. In addition, Rule 51.309(a) states unequivocally that an ILEC "shall not impose
limitations, restrictions, or requirements on request for, or the use of, unbundled network elements that

... Continued
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windfall at the expense ofcompetitors and consumers alike. While the protection of universal

service revenues and the promotion of facilities-based competition are certainly legitimate policy

• . 142 A d' I h'goals, the protection of ILEC special access revenues certamly IS not. ccor mg y. t IS

deviation from the Commission's unbundling framework should be eliminated immediately.

The Commission's "interim" EEL conversion use restrictions do not serve (nor have they

ever served) to protect universal service subsidies. Special access revenues have never been a

source for such funding. Moreover, ILEC claims that their special access services are

"competitive" deny the notion that there is any nexus between those services and universal

service. To the extent the ability to convert special access circuits (including entrance facilities)

to EELs could be seen as drawing from ILEC switched access revenues, the imposition of use

restrictions is no more justified. Switched access revenues also do not include implicit universal

service subsidies.

Indeed, Section 254 of the Act is quite clear that implicit universal service subsidies were

to be eliminated as soon as practicable. 143 The Fifth Circuit has twice affirmed Commission

action removing such subsidies. And, ifthere was ever a legitimate doubt, the Commission's

CALLS order and subsequent MAG order affirmatively removed them. 144 Thus, if the

142

143

144

would impair the ability of a requesting telecommunications carrier to offer a telecommunications service
in the manner the requesting telecommunications carrier intends." 47 C.F.R. § 51.309(a).

CLEC Coalition members are unaware of any reason as to why universal service and access charge issues
should be considered in the unbundling analysis. See NPRM, ~ 32.

Section 254 requires the Commission to establish rules including "a definition of the services that are
supported by Federal universal service support mechanisms," consistent with Congress's mandate that
"[t]here should be specific, predictable and sufficient Federal and State mechanisms to preserve and
advance universal service." 47 U.S.c. §§ 254(a)(2), (b)(6).

Access Charge Reform, CC Docket No. 96-262, Sixth Report and Order, FCC 00-193, 15 FCC Red. 12962,
12965 ~ 3; Multi-Association Group (MA G) Plan for Regulation ofthe Interstate Services ofNon-Price
Caps Incumbent Local Exchange Carriers and Interexchange Carriers, CC Docket No. 00-256, FCC 01
304 ~ 3 (reI. Nov. 8,2001); see also NPRM, ~ 32.
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consideration of universal service funding and access charges was ever a legitimate aspect of the

Commission's unbundling analysis, it is certainly no longer the case.

CLEC Coalition members are particularly offended that the protection of facilities-based

competitors was used by the Commission as an excuse to deny them the ability to convert special

access circuits to EELs. The availability ofUNEs and EELs in particular lowers facilities-based

competitors' costs of essential network inputs. Accordingly, it is the Commission's EEL

conversion and use restrictions that undermine the market position of most facilities-based

carriers. The only carriers that would be disadvantaged by removal of these restrictions are those

that have chosen to forsake the use of UNEs and those that seek cover of a pricing umbrella for

their own special access services. While it understandable that a facilities-based competitor

would forsake the use ofUNEs and opt instead to rely exclusively on ILEC special access

products to fill-out their own networks, that choice should not be imposed on those carriers

whose business plans contemplate cost-based access to UNEs and accept the associated risks.

And, while several members of this Coalition stand to benefit from a special access pricing

umbrella, it is difficult to argue that supra-competitive pricing is worthy of regulatory protection.

Nevertheless, more than two years have transpired since the ILECs were awarded the

windfall implicit in the Commission's use restrictions on the conversion of special access circuits

to EELs. Protected by "safe harbors" and a patently absurd "co-mingling" restriction that serves

no discernible purpose other than to frustrate CLECs' ability to convert special access circuits to

UNEs, the ILECs have managed to thwart substantial numbers of conversions. Two years is

time enough to prepare the ILECs to wean themselves off artificially inflated special access

revenues and to prepare for the transition to more rational cost-based UNE pricing. Ifthere ever
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was a legitimate underpinning - statutory, practical or even political- supporting the imposition

of use restrictions on special access conversions to EELs, that underpinning no longer exists.

III. A MORE GRANULAR STATUTORY ANALYSIS SHOULD INVOLVE THE
STATES

There is a definite tension between the Commission's proposed use of a "more granular

analysis" for Section 251 unbundling and the constructs ofminimum national standards,

administrative feasibility, and regulatory predictability that have previously been relied on and

that have served the Commission well thus far. Although certain components of the proposed

"more granular analysis" may be applied in manner that comports with the statute and Congress'

intent (for example, a geographic-specific unbundling analysis) some of the Commission's

proposed tools for "adopt[ing] a more sophiSticated, refined unbundling analysis" appear to be at

odds with the plain language and policy underpinnings of the 1996 Act. Among the more infirm

proposals are the concept of service-specific UNE analysis and the adoption of automatic

"triggers" for repealing UNEs rather than the fact-based impairment analysis that Congress

requires the Commission to perform.

The Commission therefore must proceed with caution as it considers taking a "more

granular" approach. Even the application of geographic-specific considerations threatens to

compromise the considerable benefits ofuniform minimum national standards and administrative

feasibility. Nevertheless, if the Commission were to proceed down this path, it should develop a

strong role for the state commissions in this process, as state commissions are likely better suited

to conduct the requisite fact finding and initial review ofmarket conditions in particular

geographic areas.

DCOI/JOYCS/178683.2 52



Joint Comments ofNu Vox, KMC, e.spire, TDS Metrocom, MFN, and SNiP LiNK
CC Docket No. 01-338

April 5, 2002

A. Although Geographic-Specific Considerations May Be Appropriate for
Determining Unbundling Requirements, Service-Specific Considerations Are
Inappropriate as a Matter of Both Law and Policy

The Commission has asked whether its "more granular" analysis should include

evaluation of the relevant geographic area or the service for which a UNE is requested. 145 Thus,

the Commission seeks to explore in this proceeding the propriety ofjudging its Section 251

unbundling standard on a location-specific basis, requiring unbundling upon a showing of need

in a particular market. 146 In addition, or perhaps alternatively, the Commission asks whether

elements should be evaluated on a service-by-service basis, permitting CLECs access to UNEs

according to the market conditions for a particular telecommunications service. 147 Of the two,

only the geographic consideration could be implemented in a manner consistent with Section

251.

Basic economic theory, current market realities, and the experience of CLEC entry to

date suggest that competition may not develop at the same pace in every market, or even within

certain markets. Thus, it stands to reason that, if competition creates an environment where

competitive access to non-ILEC network elements is ubiquitous, expeditious, comparable in cost

and quality, and not likely to create significant operational issues (within the designated

geographic area), it may be appropriate to relax unbundling requirements for the corresponding

area. The CLEC Coalition notes, however, that it has not found this environment to have

developed anywhere in the United States with respect to any UNE. Moreover, in considering

this approach, the Commission must consider how such an approach will mesh with its

preference for minimum national unbundling standards and administrative feasibility. Adopting

145

146

NPRM,~ 35.

Id., ~ 36.
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the appropriate procedural mechanisms to ensure that a more granular approach is administered

properly and in a manner that remains true to the 1996 Act will be exceedingly important. As set

forth in more detail below, the CLEC Coalition believes that a more granular review that focuses

on impairment in a given geographic area should involve the state commissions, as they

traditionally are better suited and situated to conduct such fact finding.

Congress was clear, however, that the services for which elements are used should not be

a basis for defining the incumbents' UNE obligations. Section 251 is purposefully agnostic as to

the services that a new entrant intends to provide, requiring simply that the entrant notbe

impaired "in the services that it seeks to offer.,,148 The Commission interpreted this language

correctly in the UNE Remand Order in declining to define elements, for example the local loop,

in terms of the services they may support. 149 The Commission "has not previously found that the

requirements of Section 251 (c)(3) are limited to any particular kind of service."ISO Thus, there is

no statutory basis for adopting a service-by-service approach to unbundling requirements.

Moreover, the current technologically-neutral, functionality-based unbundling framework

is the only reliable way to encourage the development of new, innovative services. 151 The

Commission's imposition of service restrictions on special access conversions is an anomalous

147

148

149

150

151

Id., ~ 37.

47 U.S.c. § 251(d)(2)(B).

UNE Remand Order, 15 FCC Red. at 3777, ~ 177.

Id., 15 FCC Red. at 3777, ~ 177.

"Congress made clear that the 1996 Act is technologically neutral and is designed to ensure competition in
all telecommunications markets." Advanced Services MO&O~ 11. See also UNE Remand Order, 15 FCC
Red. at 3703, ~ 13 ("For effective competition to develop as envisioned by Congress, competitors must
have access to incumbent LEC facilities in a manner that allows them to provide the services they seek to
offer, as contemplated in section 25I(d)(2) of the Act.").
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departure from this sound approach. 152 Limiting the use ofUNE combinations derived from

special access circuits "to provide a significant amount oflocal exchange service,,153 runs

contrary to the Commission's core policy of ensuring that carriers can use elements to their

maximum efficiency and most innovative purpose. 154

Evaluating other UNEs on a service-by-service basis would artificially, and unlawfully,

hinder carriers' flexibility in offering whatever services an element can support. It is not

uncommon in the competitive industry for carriers to alter the service provided over a particular

element based on technical, economic or competitive need. In today's dynamic

telecommunications market, this flexibility is a key asset for new entrants that seek to compete

with incumbents on the merits. Congress, recognizing this fact, made clear that CLECs must

obtain all necessary incumbent inputs for whatever service they seek to bring to consumers. 155

To micronize the unbundling standard down to the type of services that a particular UNE may

support would rob competitors - but not incumbents .:-" of the flexibility needed to compete

effectively. In this regard, the Commission must remain mindful that consumers ultimately pay

for every bit of ILEC advantage preserved through regulatory policy.

A service-specific unbundling approach also would create uncertainty and stifle

innovation. Carriers consistently find new uses for existing facilities - DSL service over copper

152

153

154

155

Implementation ofthe Local Competition Provisions ofthe Telecommunications Act of1996, CC Docket
No. 96-98, Supplemental Order, FCC 99-370 (reI. Nov. 24,1999) ("UNE Remand Supp. Order"), aff'd,
Supplemental Order Clarification, FCC 00-183 (reI. June 2,2002) (extending duration of use restrictions
and defining "significant amount oflocal exchange service") ("UNE Remand Supp. Clarification Order").

UNE Remand Supp. Order ~ 2.

UNE Remand Order, 15 FCC Red. at 3703, ~ 14 ("[O]ur unbundling rules are designed to facilitate the
rapid and efficient deployment of all telecommunications services, including advanced services."); Local
Competition First Report and Order, 11 FCC Red. at 15681,~ 359 (stating that Section 251 does not
prevent a carrier from using UNEs for any telecommunications service, including long distance service, to
compete with incumbents).

See House Report at 49; UNE Remand Order, 15 FCC Red. at 3777, ~ 177.
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loops being a prime example. Consider, then, the situation in which the Commission has

detennined that a given element meets the "impair" test for a particular service, but that same

element supports an innovative service not previously considered by the Commission. If the

Commission's unbundling rules expressly define or detennine elements according to the services

they are pennitted to support, the ILECs could refuse to provision the element if a CLEC seeks

to provide a service not "certified" for that element. This likely result directly contravenes

Congress' express language that unbundled network elements may be used for whatever service

the CLEC seeks to provide. 156

Also problematic is the modem phenomenon ofmultiple uses for one element serving

one customer. The Commission would be required, under a service-specific analysis, to evaluate

such arrangements on virtually a customer-by-customer basis. The Commission could not, with

its considerable but nonetheless limited resources, track such progress with any accuracy. And

those resources would be substantially exhausted in the attempt. Carriers necessarily would also

be severely burdened by such a review through their required participation, whether through

filing of advocacy pleadings or certifications and audits that would necessarily become a

component of a service-by-service approach to unbundling. The sure result of demanding all

these efforts of the FCC and ofcarriers would be a significant slowing, if not a halt, in the

development and deployment of innovative services to end users.

156
47 U.S.c. § 251(d)(1) (access to nonproprietary elements is required if the failure to provide it "would
impair the ability of the telecommunications carrier seeking access to provide the services that it seeks to
offer") (emphasis added). The Commission consistently has recognized and furthered this technologicalIy
neutral approach. UNE Remand Order, 15 FCC Red. at 3777, ~ 177 ; Local Competition First Report and
Order, 11 FCC Red. at 15679-83 ~ 356-365.
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There are additional reasons why the Commission's suspicion that "a service- or location-

specific analysis will be administratively more difficult,,157 is correct. Presently the Commission

must review six UNEs (loops, subloops, transport, ass, call signaling and databases, and

switching) under the "impair" standard according to whether any of those facilities are available

from third parties or can be self-provisioned in a commercially reasonable scale and under

prices, terms and schedules comparable to those provided by ILECs. Were it to adopt service-

specific unbundling standards, it could increase exponentially the scope of its review. Loops

alone support multiple services, as do transport trunks, each of which must be closely examined

as to their relative importance for all ofthe possible services they may support. Where the

Commission now has six focuses for review, it would have 30 or more. If the Commission

retains its present three-year review cycle, such UNE review would be a ceaseless effort.

A service-by-service approach also would spur endless and resource-draining disputes

between ILECs and CLECs over the use ofUNEs. For example, if such an approach were

adopted, an element could be certified as a UNE for X service, but not for Y service. CLECs

already using that element for Y service would undoubtedly be forced by the ILEC to relinquish

the element because their current use would violate FCC rules. In addition, CLECs that later

seek to purchase that element from an ILEC would somehow prove or certify that they will use

the element only for service X but not service Y. Endless certifications, service audits, and audit

disputes would follow.
158

Both the CLEC and the ILEC would be embroiled in an exercise

157

158

NPRM, 'Il 40.

The Commission should not underestimate the Bells' inclination to use these procedures to inhibit
competitors' access to UNEs, to simply drain competitors' resources, or to force concessions of rights
otherwise guaranteed by federal law. NuVox currently is trying to fend-off a BellSouth EEL conversion
audit request for which BellSouth has hired a group of ex-Bell employees-turned consultants (and most
probably quite fine consultants) with a nearly all-ILEC client base as an "independent auditor" and has
supplied only a manufactured and unrelated reason for wanting to conduct the audit in the first place.
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having nothing to do with the development or provision of innovative services to end users.

Local competition would be choked offby a paper stream.

For these reasons, the Commission should reject an unbundling approach that would

apply the "impair" test (or the "necessary" test) on a service-specific basis. Rather. the

Commission's historical technologically-neutral functionality-based approach to determining

UNEs must remain in place to ensure flexibility and administrative practicality, as Congress

intended. 159

B. Capacity Considerations May Be Relevant to Future Unbundling Analysis

The Commission has asked whether capacity considerations and/or how a functionality is

delivered may be relevant to the unbundling analysis. 160 The answers to those questions,

respectively, are "possibly" (but it is too early to tell) and "generally, no".

1. Capacity Considerations

A loop is a loop and dedicated transport is dedicated transport, regardless of the

technology used or capacity of those circuits. 161 Nevertheless, it is quite conceivable that

capacity considerations may at some point become relevant to future Commission unbundling

analysis regarding loop and transport UNES. 162 Indeed, it is conceivable that wholesale

alternatives will develop more quickly and that self-supply will be easier to cost-justify with

159

160

161

162

UNE Remand Order, 15 FCC Red. at 3761, ~ 142, 3777, ~ 177.

NPRM~41.

As has been repeatedly shown, the Commission is deliberately and consistently technologically-neutral
when defining network elements. UNE Remand Order, 15 FCC Red. at 3777, ~ 177; Local Competition
First Report and Order, 11 FCC Red. at 15679-83, ~ 356-365. The technology deployed in delivering the
required functionality should only become relevant if the technology used fails to deliver the designated
functionality in the manner requested. For example, NuVox has experienced problems with at least one
ILEC with DSI UNE loops provisioned over copper facilities via DSL. NuVox's experience is that these
loops are functionally inferior to DS 1 loops provided over fiber facilities.

See NPRM, ~ 41.

DC01IJOYCS/178683.2 58



Joint Comments ofNuVox, KMC, e.spire, TDS Metrocom, MFN, and SNiP LiNK
CC Docket No. 01-338

April 5. 2002

respect to higher capacity loop and transport UNEs. However, it is premature to judge or predict

as to whether or not this actually will be the case.

For example, at this point in time, CLEC Coalition members do not find it any easier to

find third-party alternatives for DS3 loops and transport than it is for DS I loops and transport. 163

The threshold issue appears to be more a matter of whether any alternatives are available than a

matter of what capacities are available. 164 Moreover, if alternative facilities are available,

multiple capacities may be available as lower capacity facilities often ride fatter pipes. However,

because no provider deploys unlimited capacity, quantities of higher capacity circuits may prove

to be limited. In addition, access to derived, lower capacity circuits may be contingent on

commitments regarding larger circuits. Nevertheless, Coalition members' marketplace

experience to date suggests that the availability ofwholesale high-capacity loop and transport

alternatives has not developed more quickly for certain capacity circuits, as opposed to others.
165

Similarly, although it might easier to cost-justify self-supply of a higher capacity loop or

transport segment, it is likely to take longer to get to the point where volumes justify the build.

Even then, construction factors such as rights-of-way, time-to-marketJdelay and expertise must

be considered.166 Upon consideration of these factors, self-supply may not be a viable option

unless it can be done with a degree of scale. As the attached affidavits of CLEC Coalition

163

164

165

In fact, NuVox finds it more difficult to find alternative DSI providers than DS3 providers, which also
"varies market-to-market." Cadieux Aff., 'IlII, 'Il9 (discussing scarcity ofDSI transport facilities from
third parties and the problems associated with "operational interfaces at the DS I level").

"Extensive research has been done to identify all potential sources for these facilities. Unfortunately, the
results of ongoing research continue to be the same - while option exist over a few selected transport routes
and to a very small number of buildings, the only carrier with anything even close to ubiquitous coverage is
the ILEC." Jackson Aff., '119 (TDS Metrocom).

"In some NuVox markets there is either no third-party provider ofDS3 transport or only a single third
party provider ... [who] do not provide anything approaching the ubiquitous geographic coverage of
dedicated transport that NuVox requires." Cadieux Aff., 'Ilil.

DCOI/JOYCSI178683.2 59



Joint Comments ofNuVox, KMC, e.spire, TDS Metrocom, MFN, and SNiP LiNK
CC Docket No. 01-338

April 5. 2002

members demonstrate, self-provisioning of loop and transport facilities is an extremely

expensive and time-consuming process, costing as much as $150,000 per mile, in addition to

$10,000 rights-of-way fees. 167 Thus, there is no readily discernible formula with respect to how

capacity considerations factor into the economics of self-supply.

Finally, all of these considerations pale, if a CLEC finds itself without a significant

168 k I" hcapital expenditure budget, as many now do. Thus, the current mar et rea Ity IS t at even

where a build might be cost-justified, other capital expenditures that have a more immediate

impact on customer service may need to be assigned a higher priority.

2. Facility considerations

In keeping with its established technology-neutral approach to unbundling, the

Commission generally should not consider how a functionality is delivered in its impairment

analysis. That is, of course, provided that the UNE meets industry standards and delivers the

functionality desired by the requesting carrier. For example, a facility need not be freestanding

to provide the functionality a requesting carrier seeks to be unbundled. By way of further

illustration, DS1 dedicated transport segments frequently are derived from higher capacity

facilities, with no negative effects (except, of course, if they are EEL components and then

carriers must go through the ridiculous and wasteful practice of determining which circuits carry

what according to an utterly crazy formula that confounds network engineers and product

managers alike). Only in cases, where interference, technical feasibility or performance become

166

167

168

As SNiP LiNK states, it takes "literally months before a licensee is actually able to construct facilities."
Polito Aff. ~ 7 (SNiP LiNK).

Jackson Afl, ~ 11 (TDS Metrocom, Inc.); see also Duke Aff., ~ 8 (proprietary version).

For example, KMC has had to cut its 2001 and 2002 budgets for new network builds significantly. See
Duke Aff., ~ 4 (figures provided in proprietary version). Other carriers, like TDS, are very "careful" in

... Continued
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an issue should the Commission's focus turn to the facility, rather than the functionality

requested. The Commission previously has addressed both interference and technical feasibility

in the DSL context. 169 Performance considerations may become relevant if use of a particular

facility or configuration results in diminished performance.

The Commission asks additional questions about whether distinctions can or should be

made regarding transmission or switching facilities and provides as examples, local versus toll

services and circuit versus packet switching. 170 The Commission's unbundling analysis should

focus on the functionality requested, rather than the type of facility used to deliver it. The

suggested distinctions, in particular, are statutorily unwarranted and will serve only to facilitate

ILEC mischief. Congress did not distinguish between local and toll service in its unbundling

mandate and the Commission's rules should not depart from this foundation.
171

Moreover, LEC

networks are transitioning toward fiber and packet switching. To the extent that UNEs are

identified by technology or facility type, ILECs could upgrade themselves out of unbundling

requirements. There is no evidence that Congress intended its unbundling mandate to be static -

169

170

171

planning network builds, ensuring that "each and every foray [is] being cost-justified." Jackson Aff., ~~ 7,8
(TDS).

The Commission in fact ordered line sharing above ILEC protests that such an arrangement is technically
infeasible, chiefly because the ILECs provision xDSL services over a shared line themselves. Deployment
of Wireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98-147, Third
Report and Order, FCC 99-355 ~ 63-64 (reI. Dec. 9, 1999) ("Line Sharing Order"). In addition, the
Commission added packet switching as an unbundled network in circumstances where ILECs have
deployed digital loop carrier facilities that, absent packet switching, would preclude CLECs from providing
service. UNE Remand Order, 15 FCC Red. at 3838, ~ 313.

NPRM,~41.

To the extent that the Commission remains convinced that any 10cal/toll distinction is supported by the
statute and policy concerns - the Commission ought to change its focus away from "a significant amount of
local service" to "exclusively toll services." The FCC's use of the term "IXC" in the context of its
unbundling rules has created too much uncertainty and confusion. Most CLECs are both LECs and IXCs.
In this context, the term IXC should be used to refer only to a carrier that provides interexchange services
exclusively.
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applying only to the network as it existed at a particular point in time.
l72

Such an interpretation

would make Section 251 a dead letter in a matter of years and the ILECs would then have

successfully evaded Congress' will to see the great wireline monopolies replaced by robust

competition. 173 Networks evolve and the unbundling rules need to be flexible enough to account

for such evolution. Otherwise, modifications will be made to transmission plant for the sole

purpose of evading congressionally mandated unbundling. The Commission should steer clear

of regulation that engender such gamesmanship.

C. Customer and Business Considerations May Be Relevant

The Commission seeks comment on whether customer and business considerations

should be factored into its unbundling analysis. 174 Both customer and business considerations

may be relevant to the impair analysis. In its UNE Remand Order, the Commission found that

"the type of customers that a competitive LEC seeks to serve is relevant to our analysis of

whether the cost of self-provisioning or acquiring an element from a third-party supplier impairs

the ability of a requesting carrier to provide the services it seeks to offer. ,,175 This analysis seems

reasonable. The more difficult analysis, however, is how the Commission will decide to draw

lines and whether such line drawing comports with the statutory standard and results in rules that

are administratively feasible. In particular, such line drawing must comport with Section

251 (c)(3)'s requirement that UNEs be made available on a nondiscriminatory basis.

172

173

174

175

"[W]e have authority to identify additional, or perhaps different, unbundling requirements that would apply
to incumbent LECs in the future. The rapid pace and ever changing nature of technological advancement
in the telecommunications industry makes it essential that we retain the ability to revise our rules as
circumstances change." Local Competition First Report and Order, 11 FCC Red. at 15626, ~ 246.

House Report at 89 ("[T]he purpose of this legislation is to shift monopoly markets to competition as
quickly as possible.").

NPRM, ~~ 43-44.

UNE Remand Order, 15 FCC Red. at 3737, ~ 81.

DCOIIJOYCS/178683.2 62



Joint Comments ofNuVox, KMC, e.spire, TDS Metrocom, MFN, and SNiP LiNK
CC Docket No. 01-338

April 5. 2002

Thus, the Commission can look at residential and "business" classifications, which in and

of themselves may be too general. The functionalities required to serve residential users in

multiple dwelling units can differ dramatically from those needed to serve single family homes.

Even more complex are needs and facilities used to serve "business" customers - a category that

in its broadest sense includes small and medium sized customers, large enterprise customers, and

institutions ofvarying size.

In terms ofconsidering the characteristics of the requesting carrier, the Commission's

current rules of general applicability have the considerable advantages of being both

nondiscriminatory and administratively feasible. However, as competition develops and

competitors and third-party providers become more robust, it is conceivable that certain carriers

or types of carriers will no longer be impaired while others will. For example, carriers' ability to

self-provision varies greatly and depends on a complicated array of factors. The Commission

must ensure that any line drawing it engages in does not foreclose entry by new "new entrants."

Although the Commission's expressed desire to conduct a more granular unbundling

analysis may point toward new line drawing, CLEC Coalition members recommend caution and

restraint. Accordingly, the Coalition - save one observation - will wait to see what develops on

this front before making specific recommendations. The observation is also a cautionary note

and it is this: size may be an insufficient indicator of a consumer's or a carrier's needs. For

example, medium sized business customers may have needs that more closely resemble the

relatively simpler needs of residential customers than the generally more complex needs of

enterprise customers. Even the needs of large enterprise customers - relative to the CLEC that

seeks to serve them - may also vary based on the type of business they are and whether the

CLEC is serving some or all needs or locations. Thus, if the Commission elects to utilize line
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drawing, it should consider developing an efficient mechanism for considering when such line

drawing will have unintended effects.

Finally, the Commission asks whether the availability of tariffed special access services

should playa role in the Commission's unbundling analysis. 176 In its UNE Remand Order. the

Commission addressed ILEC arguments that special access services obviated the need for UNEs

and soundly rejected them. 177 It should do so again. Unless and until ILEC special access

services are priced-capped at or below TELRIC, they will not provide a UNE alternative upon

which robust and sustainable competition can develop.

D. The Commission Should Not Use Triggers, Head Counts or Temporal
Boundaries to Substitute for the Fact-Specific Impairment Analysis Required
By the Act

The Commission asks whether either "absolute temporal boundaries" or performance

metrics are appropriate as "triggers for phasing out certain UNES.,,178 In so doing, the

Commission seeks once again to explore the possibility of permitting an identifiable period or

provisioning threshold to supplant the fact-specific unbundling analysis required by Section 251.

Although timelines and triggers may be attractive for their expediency, they cannot serve as a

substitute or proxy for the necessarily fact-based and time-specific impairment analysis required

176

177

178

NPRM,~44.

"We assign little weight in our 'impair' analysis to the ability ofa requesting carrier to use the incumbent
LECs' resold or retail tariffed services as alternatives to unbundled network elements." UNE Remand
Order, 15 FCC Red. at 3732, ~ 67. The Commission therefore flatly rejected US West's argument that
special access services make UNEs unnecessary. /d.. 14 FCC Red. at 3732-3733, ~ 67.

NPRM,~45.
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by Section 251. J79 Indeed, the Commission previously has rejected such proposals in this

context and it should do so again. 180

The Commission was very clear in the UNE Remand Order that triggers should not be

used to supplant the required fact-based unbundling analysis: "It is not appropriate to use these

types of triggers to determine whether alternative sources of network elements are actually

available as a practical, economic, and operational matter.,,181 Notably, the Commission also

found that the mere presence of one or more competitors "is not indicative of whether, without

unbundled access to the incumbent LEC's facilities, competitive LECs could provide service to

other customer in the same market or to customers in other markets.,,182 The Commission also

flatly rejected calls to have unbundling requirements sunset as of a specified date. 183 Each of

these conclusions remains valid today.

Indeed, the 1996 Act does not, in its plain language or overall intent, authorize

unbundling proxies or sunsets in place of analysis. First, if Congress had intended to craft a

time-limited unbundling standard, it easily could have done so. Instead, Congress adopted a

standard that is limited by a measurement of impairment, among other fact-specific factors.

Second, "impairment" cannot be assessed by facts absent of analysis. Triggers tell

precious little about the state of competition. As the Commission itself has recognized, the

presence of a competitor or a collocation - or several - reveals nothing about whether carriers

179

180

181

182

Section 251 requires the Commission to undergo a "rational" analysis of unbundling, and not "blind itself'
to the state of competition and the local network. Iowa Uti/so Bd., 525 U.S. at 389-390.

E.g., Local Competition First Report and Order, 11 FCC Red. at 14626, ~ 247.

UNE Remand Order, 15 FCC Red. at 3756, ~ 132.

/d., 14 FCC Red. at 3757, ~ 132; see also id., 14 FCC Red. at 3810, ~ 256 ("The fact that a single carrier is
collocated in a particular central office and is not using unbundled switching does not conclusively
demonstrate that a variety of carriers can self-provision switches[.]").
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are impaired without access to certain network elements. For example, although the ILECs love

to count (and over-count) collocations, their tallies ignore the point that the majority of those

collocations are for the purpose of accessing UNEs.

In sum, displacing the statutorily mandated impairment analysis with an analysis-free

trigger or fact-free sunset standard would be inherently arbitrary and capricious and would

require a strong agency showing of reasoned market analysis to survive potential judicial

challenge. 184 The Commission's prior decisions rejecting triggers and sunsets remain sound, and

no development over the past two years supports their displacement.

E. The States Should Play an Active Role in Determining Which Elements Must
Be Unbundled

The Commission again seeks comment on the proper role of the states with respect to the

implementation of unbundling requirements under Section 251. 185 This issue, twice decided by

the Commission in prior orders,186 should be decided in a manner consistent with the Act and

existing Commission policy. That is, the state commissions, in accordance with Section

251 (d)(3) of the 1996 Act, 187 may add to the national UNE list set by the Commission but may

not detract from that list on an individual basis. 188

183

184

185

186

187

UNE Remand Order, 15 FCC Rcd. at 3766, ~ 52 ("We decline to adopt a rule mandating that elements will
not be subject to unbundling after a date certain in the future.").

See, e.g., United States Tel. Ass 'n l'. FCC, 188 F.3d 521, 530 (D.C. Cir. 1999) (upholding FCC application
of the X-factor of incumbent productivity for one year as a rational continuation of past reasonable agency
policy); Competitive Telecommunications Ass 'n v. FCC, 117 F.3d 1068, 1074-75 (D.C. Cir. 1997)
(permitting the Commission to set time-limited access charge rates as a reasonable interpretation of the
1996 Act).

NPRM,~75.

UNE Remand Order, 15 FCC Red. at 3762, ~ 144; Local Competition First Report & Order, 11 FCC Red.
at 14627, ~ 248.

Section 251 provides that "the Commission shall not preclude the enforcement of any regulation, order, or
policy of a State commission that (A) establishes access and interconnection obligations oflocal exchange
carriers; (B) is consistent with the requirements of this section; and (C) does not substantially prevent
implementation of the requirements of this section and the purposes of this part." 47 U.S.c. § 251(d)(3).

. . . Continued
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In its UNE Remand Order, the Commission detennined that the "legislative history

indicates that Congress expected that the Commission would identify a national list of network

elements" and that doing so would serve several goals of the Act, including the rapid

introduction of competition, certainty in the marketplace, administrative practicality, and the

promotion offacilities-based competition. 189 Accordingly, the Commission adopted a national

list and indicated that it would "apply discrete geographic and product market exceptions to the

incumbent's duty to unbundle the elements on the national list, where appropriate."190 As it had

done in its initial Local Competition Order, the Commission declined to pennit states to remove

elements from the national UNE list. In this regard, the Commission concluded that "state-by-

state removal of elements from the national list would 'substantially prevent implementation of

the requirements of Section 251' as prohibited by subsection 251(d)(3)(C);,,191 it further stated

that such piecemeal action "would not be consistent with the goals of the 1996 ACt.,,192 These

legal conclusions remain sound today.

The Commission also cited numerous policy reasons for not removing elements from the

national UNE list on a state-by-state basis - chief among them being the reasons cited above for

implementing a national list in the first place and the need to provide "enough certainty to allow

188

189

190

191

192

Section 261 of the 1996 Act also provides that a state may "impose requirements ... that are necessary to
further competition in the provision of telephone exchange service or exchange access, as long as the
State's requirements are not inconsistent with this part or the Commission's regulations to implement this
part." 47 U.S.c. § 261(c). It is axiomatic that removal of an existing federal UNE would be "inconsistent"
with the FCC's regulations.

UNE Remand Order, 15 FCC Red. at 3763-3765, mJ 147-148.

Id. at 3752-3765, mJ 120-148.

Id. at 3752, ~ 120.

Id. at 3768, ~ 157; see also id. at 3767, ~ 154.

Id. at 3768, ~ 157; see also Local Competition First Report & Order, 11 FCC Red. at 14624 ~ 242.
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competitive LECs to develop and implement regional and national business plans.,,193 In this

regard, the Commission wisely observed that "certainty and predictability" are necessary to

enable competitors to raise capital needed to create and enhance networks.
194

The Commission

also determined that state-by-state removal ofUNEs from the national list "would complicate

negotiation of interconnection agreements and would most likely lead to increased litigation," as

ILEC challenges to unbundling rules would likely outstretch the resources of state commissions

and competitors alike. 195 Nothing has transpired in the past two years that suggests different

conclusions would be appropriate.

Notwithstanding their inability to remove elements from the national UNE list, state

commissions have since 1996 retained the authority to add unbundling requirements as they

deem necessary to facilitate the development of competition in their respective states. 196 The

CLEC Coalition strongly supports the right of state commissions to participate in the Section 251

process and establish additional procompetitive unbundling requirements within their states. The

states' work in this regard has been instrumental in accelerating the pace and widening the

breadth of competition in a number states. For example, Georgia has required unrestricted

access to EELs and has adopted reasonable provisioning intervals to ensure that access is

provided in a meaningful way. This rule has allowed several Coalition members to expand the

193

194

195

196

UNE Remand Order, 15 FCC Red. at 3769, ~ 159.

Id.

See id., 14 FCC Red. at 3769-70, mlI60-61.

UNE Remand Order, 15 FCC Red. at 3767, ~ 154; Local Competition First Report & Order, II FCC Red.
at 14624-25, ~ 243.
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reach of their networks and integrated voice and broadband service offerings in a cost-effective

manner. Five other states in the southeast have followed Georgia's lead.
197

In light of the "more granular" unbundling analysis contemplated by the Commission.
198

a broader role for the states seems advisable. For example, the states should have a significant

role in determining geographic exceptions to the Commission's national unbundling rules. State

commission processes (hearings, as opposed to notice and comment rule makings followed by

resource intensive ex parte lobbying), expertise regarding consumer concerns, and proximity to

geographic markets for which exceptions may be considered likely make them better suited to

make geographic-specific determinations of impairment. Some state commissions, however,

may not have the resources to administer such a comprehensive review and the task may

nevertheless fall upon the Commission. Thus, prior to adopting any exception to its national list

the Commission should request state commission review and a recommendation based on that

fact finding. This, and other proposals seeking to capitalize on the states' expertise and fact

finding capability regarding market conditions in geographic markets within their states, should

be incorporated into any "more granular" unbundling framework the Commission decides to

adopt.

197

198

Louisiana, South Carolina, Tennessee, Kentucky, and Mississippi also require BellSouth to provide new
EELs without any use or service restrictions. E.g., Petition ofSprint Communications Company. LPfor
Arbitration with Bel/South Telecommunications. Inc. Pursuant to Section 252(d) ofthe
Telecommunications Act of1996, Case No. 2000-480, Order (Ky. P.S.c. June 13,2001) (adding UNE-P
and EELs to the unbundling list; Petition by AT&T Communications ofthe South Central States. Inc. and
TCG Ohio for Arbitration ofCertain Terms and Conditions ofa Proposed Agreement with Bel/South
Telecommunications. Inc. Pursuant to 47 u.s.c. Section 252, Case No. 2000-465, Order (Ky, P.S.c. May
16,2001), recon. (Ky. P.S.c. June 22, 2001); Petition oflTC'DeltaCom Communications. Inc. for
Arbitration with Bel/South Telecommunications. Inc. Pursuant to the Telecommunications Act of 1996,
Docket No. 97-374-C, Order on Arbitration at 30 (Oct. 4, 1999) (ordering BellSouth to provision all
existing UNE combinations).

See NPRM, ~ 34.
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IV. ALL UNES ON THE NATIONAL LIST MUST BE RETAINED
AND THE EEL SHOULD BE DEFINED AS A NEW UNE

The Commission should retain all elements presently on the UNE list. Under the

Commission's settled "impair" test, each of these elements: loops, subloops, NIDs, dedicated

transport, operations support systems ("OSS"), switching,199 and call signaling and databases are

important components of the local network that CLECs rely on to provide service. In fact, many

of these elements - especially high-capacity loops and transport - are crucial to CLECs' ability

to provide broadband services and give consumers a real choice for innovative services. None of

these elements can be self-provisioned by CLECs without causing them severe cost, delay and

operational degradation. Nor are there sufficient alternative sources for any element that can

provide CLECs the quality, ubiquity or efficiency that the ILECs have enjoyed for decades. The

Commission therefore should not deny or restrict access to any UNE, as CLECs today remain

impaired without cost-based unbundled access to them.

A. CLECs Would Be Impaired Without Cost-Based
Unbundled Access to Loops, Subloops and NIDs

There are no "changed circumstances" that have developed over the past two years that

would support or justify removal ofloops, subloops or NIDs from the national UNE list.2oO

CLECs today, despite their progress, would still be impaired without cost-based unbundled

access to the loop, subloop and NID UNEs. These elements are not reasonably replicable

through self-supply, nor are substitutes available from third parties "as a practical, economic, and

199

200

The CLEC Coalition does not provide argument as to switching but believes that this element continues to
meet the "impair" test and should be unbundled.

NPRM,~48.
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operational matter. ,,201 As demonstrated in the affidavits attached hereto, these conclusions hold

true across the vast expanse of geographic markets served by members of this Coalition.

1. All loops - including dark fiber - regardless of type, length.
composition or capacity, must remain UNEs

The Commission asks whether loops should remain available on an unbundled basis "in

light of changed circumstances.,,202 In short, loops must be unbundled under the "impair"

standard, because CLECs would be virtually unable to provide service without them, as non-

ILEC alternatives are scarce, ifnot altogether non-existent in most markets served by Coalition

members.

The Commission initially defined the loop as "a transmission facility between a

distribution frame, or its equivalent, in an incumbent LEC central office, and the network

interface device at the customer premises.,,203 In the UNE Remand Order, it updated this

definition to include "all features, functions, and capabilities of the transmission facilities"

available to the ILEC between its central office ("CO") and the customer." 204 The Commission

also amended the definition to state that the termination point of a loop is not necessarily a NID,

but where the incumbent's ownership and control over the line ceases.20S Thus, in many

instances, loops also include the inside wire of a premises, whether a single-family home or

multi-unit dwelling.206

201

202

203

204

205

206

UNE Remand Order, 15 FCC Red. at 3846, ~ 333.

NPRM,~48.

Local Competition First Report & Order, 11 FCC Red. at 14691, ~ 380.

UNE Remand Order, 15 FCC Red. at 3772, ~ 167.

Jd. at 3773, ~ 168.

Jd. at 3774,~ 170-170.
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The Commission should not adopt any proposal to change the core loop definition

significantly.207 Rather, it should reiterate that a loop is an element that connects a distribution

frame to a customer's premises for the purpose of transmitting communications. With that core

definition in mind, there is one instance in which modification would be appropriate in order to

ensure both clarity and meaningful competitive access to the loop.

The Commission should hold that, where a customer is served from a remote terminal

("RT") to which competitive access is limited or precluded, the loop must include the facility

leading to the RT along with the distribution functionality provided in the RT and the loop that

extends to the customer's premises. This facility may be termed, for ease of reference, a "loop

with midloop electronics." This modification builds on the Commission's earlier determination

that "the loop includes attached electronics, including multiplexing equipment used to derive the

loop transmission capacity.,,208

The CLEC must receive the complete loop reaching the end user. Where that loop

reaches an RT holding a distribution frame (be it a DSLAM or a packet switch), the CLEC must

obtain the loop up to and through that frame. Without such access, the CLEC would be

precluded from reaching any end user whose loop passes through an RT. The FCC has

recognized this problem as a potential barrier to competition in the UNE Remand Order and

required ILECs to provide unbundled access to "packet switching" (DSLAMs) in such cases,

because "competitors are effectively precluded altogether from offering xDSL service if they do

not have access to unbundled packet switching."zo9 In furtherance of that policy, the

207

208

209

NPRM, ~48.

UNE Remand Order, 15 FCC Red. at 3776, ~ 175.

/d. at 3838, ~ 313.
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Commission should simply define the loop as the complete transmission facility, including all

midloop electronics, extending from a main distribution frame to a customer's premises.

The local loop is the sine qua non of local competition, and is by far the most difficult

element to replicate to any meaningful degree. As the Commission's recent Local Competition

Report demonstrates, it is an extremely lengthy process for competitors to build redundant local

100pS.210 For example, the Local Competition Report shows that ILECs own or control 91

percent of all switched access lines on a nationwide average.211

Congress enacted Section 251 on the understanding that incumbents maintain a

substantial competitive advantage in having inherited their networks.212 Indeed, the premise of

Section 251 is that "local providers maintain bottleneck control over the essential facilities

needed for the provision oflocal telephone service.,,213 This bottleneck control is no more true

than in the context of local loops. In fact, Congress expressly stated that "the term 'network

element' was included to describe the facilities, such as local loops" that an ILEC "must provide

for certain purposes under" Section 251.214

The Commission has understood for years that the ILECs' local loop architecture cannot

be replicated absent extraordinary time and expense. Accordingly, the Commission has

repeatedly recognized that competitors cannot reasonably be expected to replicate localloops,215

as such an effort "would be extremely difficult for competitive LECs ... even to serve businesses

210

211

212

213

214

As of June 2001 - more than five years since passage of the 1996 Act - CLEC self-provisioned loops
comprise only 3.0% or less of all switched lines in the United States. Common Carrier Bureau Industry
Analysis Division, Local Telephone Competition: Status as ofJune 30.2001 at I (February 2002) ("Local
Competition Report").

Local Telephone Competition at 1.

House Report at 49; Joint Explanatory Statement at 148.

House Report at 49.

Joint Explanatory Statement at 116.
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in urban districts.,,216 A full loop "overbuild" would "embroil the competitor in lengthy rights-

of-way disputes, and would require the unnecessary digging up of streets.,,217 Even were such a

project technically and politically feasible, it is "prohibitively expensive and time-consuming.,,218

Even in a best-case scenario, the competitor would incur an enormous up-front capital

expenditure and be delayed years in reaching customers.

The problems identified by the Commission with respect to loop architecture are present

in both the self-provisioning and the third-party vendor context, and they persist to this day. As

a practical matter, building loop plant continues to be, in most cases, prohibitively expensive and

time consuming.219 Obtaining rights-of-way and permitting remain substantial barriers to the

deployment ofnon-ILEC loop altematives.22o Competitors thus remain unable to replicate the

advantages of size and scope inherent in ILEC networks.221 It remains unreasonable to expect a

CLEC to invest large sums of capital (or for Wall Street to invest such sums) to build loop plant

(ubiquitous or even quite limited) before the CLEC has secured a substantial and secure

215

216

217

218

219

220

221

UNE Remand Order, 15 FCC Red. at 3779, ~ 183.

Id., 14 FCC Red. at 3780, ~ 185.

UNE Remand Order, 15 FCC Red. at 3781, ~ 186. The right-of-way issue has proved a significant obstacle
to competitive deployment, causing the Commission to devote its rulernaking authority to its resolution.
See Third Advanced Services Report, ~ 166 & n. 375.

UNE Remand Order, 15 FCC Red. at 3780, ~ 183.

TDS reports that "it can cost up to $20-$30 per foot and up to $150,000 per mile to lay fiber" in addition to
"right of way agreements which can be as high as $10,000 and ongoing right of way fees that in some cases
have been as high as $0.20-$0.30 per foot, per year." Jackson Aff., ~ II (TDS). KMC also reports
extremely high costs of self-provisioning high-capacity loops. Duke Aff., ~ 8 (KMC) (figures available in
proprietary version).

SNiP LiNK explains that in New Jersey, there are no rules governing rights-of-way, and "Verizon has
blanket authority to use rights-of-way and pole attachments for building its local network without applying
to the local municipalities for permission, without paying a fee, and without rules from the [New Jersey
Board ofPublic Utilities]." Polito Aff., ~ 4 (SNiP LiNK).

Duke Aff., ~ II (KMC); Jackson Aff., ~ 10 (TDS).
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customer base222 and especially in light of the fact that redundant CLEC facilities likely would

be stranded if the customer was lured back to the ILEC via an aggressive winback promotion.223

Most significantly, the capital needed to fund the development ofnon-ILEC UNE loop

alternatives has all but dried up over the past two years for many CLECs and is severely limited

for most others.

For these reasons, redundant local loop architecture upon which competitors may rely to

reach customers remains scarce, today. Indeed, in many, ifnot most instances, ILECs remain the

sole source for localloops.224 As TDS states, "ILEC loops continue to be the only available link

to the vast majority of current and prospective customers. ,,225 Thus, loops continue to satisfy the

Commission's "impair" test for unbundling.226 The Commission should therefore hold that all

loops, including 2- and 4-wire analog voice-grade loops, digital loops, xDSL-capable and ISDN

loops, and all "high capacity" loops (DS 1 level and higher), including all inside wiring, must

remain available on an unbundled basis.

222

223

224

225

226

Mike Duke explains in his affidavit that KMC has self-provisioned loops on the condition that "[its]
customer base can support the additional expenditures." Duke Aff., ~ 9 (KMC).

BellSouth, for example, has a well-developed "WinBack" campaign that has generated considerable
controversy.

Duke Aff., ~ 11 (KMC) ("KMC has still not found any third party that can provide it with alternatives to
ILEC loops to fit its proposed service plan."); Cadieux Aff., ~ 8 (NuVox) ("[G]enerally NuVox is not
aware of third-party providers actively offering HiCap loop facilities on an unbundled, wholesale, basis>").
See also, e.g.. Association for Local Telecommunications Services Petition for Declaratory Ruling:
Broadband Loop Provisioning, CC Docket No. 98-147, at 7 (May 17,2000) ("ALTS Petition"); see also
CC Docket No. 96-98, CLEC Coalition Joint Comments at 22-23 (June 11, 2001) (opposing the Joint
Petition ofSBC, BellSouth and Verizon for relief from loop unbundling rules) ("CLEC Coalition High-Cap
Loop Comments"). For example, Cbeyond has explained to the Commission that "as a practical matter,
Cbeyond does not have any alternative to BellSouth for high-capacity loops." /d. at 23.

Jackson Aff., ~ 10.

The proper test for evaluating, the loop as a ONE is the "impair standard." The Commission has never
found that ILECs have a proprietary interest in local loops. UNE Remand Order, 15 FCC Red. at 3772, ~
165. Therefore, where the Commission finds that a competitor would be impaired in providing its chosen
service if denied access to loops, taking into account the five relevant factors adopted in 1998, incumbents
must make loops available on an unbundled basis.
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a. High capacity loops are essential to
delivering broadband services

CLECs would be no less impaired without access to high-capacity loops than they would

be with respect to other loops. The Commission has twice specifically held that high capacity

loops must be unbundled.227 Perhaps more importantly, it held that high-capacity loops are

simply considered loops for purposes of unbundling because "they retain the essential

characteristic of the 100p.,,228 The Commission rejected ILEC attempts to segregate high-

capacity loops from other loops, because "[a]lthough it may be more profitable to serve

customers over high-capacity lines, such differences do not support a modification of the loop

definition to exclude high-capacity lines. ,,229 In this proceeding, the Commission should retain

this conclusion, rather then engaging in analysis according to "a particular level of bandwidth"

associated with 100ps.230

High-capacity loop facilities are the key to bringing broadband services to consumers,

which the Commission has stated as a foremost goal in this proceeding.231 Only high-capacity

loops can provide the fast, two-way access to the Internet that will support a wide variety of

broadband applications. Thus, the Commission's dedication to fostering broadband services

absolutely requires that competitors retain access to the loop facilities that support them. As the

CLEC Coalition has shown, this access must come from the ILECs, because neither self-

provisioning nor third-party procurement can get crucial high-capacity loops in CLEC hands in a

227

228

229

230

231

UNE Remand Order, 15 FCC Red. at 3777, ~ 176; Local Competition First Report and Order, 11 FCC
Red. at 15691, ~ 380; see also 47 C.F.R. § 51.319(a).

UNE Remand Order, 15 FCC Red. at 3777, ~ 176; see also Local Competition First Report and Order, 11
FCC Red. at 15691, ~ 380.

UNE Remand Order, 15 FCC Red. at 3777, ~ 176 (emphasis in original).

See NPRM, ~ 49.

E.g., NPRM, ~ 4.
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timely, efficient or non-cost-prohibitive fashion. 232 The bottom line is that CLECs are not only

impaired in, but nearly precluded from, providing broadband services without access to high-

capacity loops - these facilities more than meet the Commission's settled unbundling standard.

Finally, the Commission should expressly hold that where high-capacity loops include,

(or must include) electronics, those electronics are a part of the loop UNE and must be provided

on an unbundled basis.233 This requirement should apply equally to high-capacity loops as to

any other 100p.234 If a high-capacity loop is presently in use and activated by or through

electronics, it is non-sensical to permit the ILEC to provision it without those electronics. If the

loop is not in use, but requires electronics for activation, the necessary modification ought to be

made. Not only does the Commission have the authority to require complete provisioning in this

manner,235 but the unbundling mandate of Section 251(c)(3) demands it.236

b. Dark fiber loops retain all loop characteristics and enable
CLECs to reach new customers and provide new services

In its UNE Remand Order, the Commission found that "dark fiber is essential for

competition in the provision of advanced services.,,237 This conclusion remains no less true

today than it was then. Accordingly, the Commission must continue to include dark fiber in the

definition ofUNE loops. As the Commission previously has found, dark fiber loops share the

232

233

234

235

236

237

Cadieux Aff., 'IJ 11 (NuVox is not aware of third-party providers actively offering HiCap loop facilities on
an unbundled, wholesale basis."); Jackson Aff., 'IJ 10 (TDS) (ILEC loops continue to be the only available
link to the vast majority of current and prospective customers.").

See NPRM, 'IJ 52.

See Section IV.A.I, infra (discussion of midloop electronics).

NPRM,'lJ52.

ILEes are required, for example, to modify xDSL-capable loops at a CLEC's request. UNE Remand
Order, 15 FCC Red. at 3783, 'IJ 191.

UNE Remand Order, 15 FCC Red. at 3785, 'IJ 196.
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characteristics of other loops in all respects, save for not being "lit" or activated by the ILEC. 238

As dark fiber loops are simply 100ps/39 CLECs are just as impaired without dark fiber loops as

they are without lit loops. All ofthe same impainnent analysis - the prohibitive cost of building

out redundant loops in every street - applies equally to dark fiber. Therefore, CLECs suffer

equal impainnent without dark fiber, requiring that dark fiber loops remain available on an

unbundled basis.

Further, a requirement to provide unbundled access to dark fiber means little unless

ILECs are required to tell CLECs where it resides and to allow CLECs an efficient means of

connecting to it. The Commission has strict rules requiring ILECs to provide comprehensive

copper loop make-up data to CLECs during the preordering phase. It requires ILECs to provide

all loop infonnation upon which they rely to provide retail service, as well as all infonnation in

their possession, under the nondiscrimination requirements of Section 251.240 This

nondiscriminatory access to infonnation requirement can and should apply to dark fiber loops, as

well. Without being able to learn where dark fiber is, CLECs cannot order it, rendering the

Commission's rule an empty mandate.

Indeed, MFN's experience has shown that, of all the ILECs, only Qwest provides access

to infonnation necessary for CLECs to detennine where dark fiber loops are available.241

Qwest's Loop Fiber Inventory Tool ("LFIT") database includes a list oflocations where it has

dark fiber loops available. The LFIT resides on Qwest's website and identifies all fiber serving a

238

239

240

241

UNE Remand Order, 15 FCC Red. at 3785-3786, ~ 198 (referencing and incorporating discussion of dark
fiber transport at 14 FCC Red. at 3843-46,~ 325-330).

Id. at 3785, ~ 196.

Id. at 3885, ~ 427, 3886-3887, ~ 430.

Reply Comments of Metromedia Fiber Network Services, Inc., CC Docket No. 96-98, at 8 (June 25, 2001)
("MFN High-Cap Reply Comments").
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particular customer, including working fiber, restricted fiber and dark fiber. 242 Other ILECs,

243 b dO. . hhowever, rely on cumbersome processes to su vert non Iscnmmatory access to t e

information resident in their own systems and records and, ultimately, to deny unbundled access

to dark fiber 100ps.244 The Commission should bar the imposition of these cumbersome

processes, as it already has established that ILECs have an obligation to provide

nondiscriminatory access to information.245

The Commission also must take action to ensure efficient and timely access to dark fiber

loop plant. SBC repeatedly has refused to offer MFN collocation for the purpose of accessing

dark fiber UNES.246 This is despite the fact that MFN has already negotiated such agreements

with Verizon (Bell Atlantic and GTE), Qwest and BellSouth. In refusing MFN collocation to

access dark fiber UNEs, SBC has without justification insisted that MFN collocate equipment

necessary to "light" the fiber in the end office.

Notably, and to its credit, Verizon has developed an offering in Massachusetts that allows

efficient access to both ILEC and CLEC dark fiber without the expense of collocation. In

Massachusetts, Verizon offers a cross-connect that allows MFN to access dark fiber loops and

transport. In this arrangement, which is the functional equivalent of a splice, MFN pulls high-

count fiber into the cable vault of the central office and terminates fibers to a fiber distribution

panel. Verizon or the CLEC then can run a dark fiber cross connect to its collocated equipment

or directly to UNEs. Thus, with this arrangement, MFN or another CLEC can obtain unbundled

242

243

244

245

246

Riordan Aff., ~ 15.

These typically involve a costly and time-consuming inquiry process that requires a CLEC to inquire
whether dark fiber is available on a location-by-location basis.

MFN High-Cap Reply Comments at 8-9.

UNE Remand Order, 15 FCC Red. at 3885-3886,~ 427-428.

Riordan Aff., ~ 13.
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loops or services from Verizon and cross-connect them directly to the competitive interoffice and

long haul dedicated transport.

Thus, the Commission should require ILECs to provide information about the location

and type of dark fiber loops wherever possible, whether through ass databases or paper

deployment records, and prohibit onerous ILEC requirements that unnecessarily delay and

increase the cost of CLEC access to dark fiber. Absent these requirements, CLECs will continue

to be effectively denied access to dark fiber UNE loops.

c. UNE loop unbundling obligations should not be limited based
on the presence of customer-specific ILEC loop alternatives

The Commission also should not alter its loop unbundling requirements on the grounds

that "the incumbent LEC has multiple alternatives in place to serve a specific customer.,,247 All

local loops must remain unbundled, even in the rare case that the ILEC has provisioned more

than one type ofloop to a premises. Loop types are not uniformly substitutable, and CLECs

must be able to access anyone of them to suit the service that they have chosen to provide.

Moreover, to deny one type of loop to a CLEC in favor of another would be discriminatory, and

thus would violate Section 251,248 because the ILEC would never be so constrained itself. Thus,

even if"multiple alternatives facilities" have been deployed to a particular premises, the

Commission should not sacrifice any of those facilities as unbundled elements.

247

248

NPRM, ~ 50.

ILECs must provision UNEs is a "just, reasonable and nondiscriminatory" manner. 47 U.S.c. § 251(c)(3).
The Commission has held that it is discriminatory for an ILEC to deny a facility to a CLEC that it uses
itself to provide service, or to provide a facility that is lesser in quality that the facility it uses. E.g., Local
Competition First Report and Order, 11 FCC Red. at 15658, ~ 312.
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2. Subloops satisfy the impair test and must remain UNEs

The Commission seeks comment on whether subloops continue to meet the settled

"impair" test for unbundling.249 These facilities, as is true ofloops generally, are crucial to local

competition, and the failure to provide subloops would greatly impair a CLEC's ability to

provide their chosen services to end users,250 Two years later, there are still virtually no third-

party alternatives to UNE subloops available to CLECs. Moreover, the current capital crunch

and two-years' worth of experience regarding subloop unbundling suggests that they remain

extremely difficult (ifnot impossible) to self-provision to any degree.25I The Commission

should therefore continue to require ILECs to provide subloops on an unbundled basis.

Subloops are defined as any portion of the incumbent's local loop plant to which a

competitor can interconnect.252 This term refers to any local transmission facility connecting an

end user to an incumbent's remote point of presence, for example a remote terminal ("RT") or a

controlled environment vault ("CEV,,).253 The Commission has held that, consistent with the

ILECs' obligation to provide unbundled elements "at any technically feasible point,,,254 CLECs

must be able to access loops at any point "throughout the incumbent's loop plant.,,255

In its UNE Remand Order, the Commission found that competitors are impaired without

access to subloops. It found that subloopsare "likely to be the catalyst" that will allow

249

250

251

252

253

254

255

NPRM,~48.

Like all loops, subloops are non-proprietary network elements that are subject only to the "impair"
standard. UNE Remand Order, 15 FCC Red. at 3790, ~ 208; see also Local Competition First Report and
Order, 11 FCC Red. at 14687, ~ 374.

Jackson Aff., ~ 10 (TDS) ("For residential and small business customers who are served offbasie loops or
sub-loops, there is absolutely no way to justify overbuilding ILEC facilities using current technology.").

UNE Remand Order, 15 FCC Red. at 3789-3790, ~ 206.

ld. at 3789-3790, ~ 206.

47 U.S.c. § 251(e)(3).

UNE Remand Order, 15 FCC Red. at 3791, ~ 209.
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competitors, over time, to deploy their own complementary subloop facilities," and thus reduce

their reliance on ILEC networks.,,256 In fact, the Commission found that the inability to access

subloops "would preclude competitors from offering some broadband services.,,257 In addition,

the Commission determined that "self-provisioning subloop elements, like the loop itself, would

materially raise entry costs, delay broad-based entry, and limit the scope and quality of the

competitive LEC's service offerings.,,258 And logic dictates that, like loops, the same difficulties

are present with respect to subloops provided by third parties.

Thus, applying the Commission's impairment standard, it cannot be open to serious

question that carriers would be impaired in providing their chosen service unless they retain

access to subloops on an unbundled basis.

As is the case with dark fiber UNE loops, the Commission also must adopt additional

measures to ensure that its subloop unbundling requirement is effective. First, CLECs have been

denied nondiscriminatory access to information about where ILEC RTs are located and as to

which customers are served from those RTs. CLECs also are often hindered in accessing

subloops, especially where midloop electronics and switching equipment have been deployed in

an RT. The Commission should therefore continue to consider ways in which CLECs may

access subloops, such as installing line cards in RT distribution frames. As ILECs continue to

deploy RTs, both of these measures wiII be a crucial to the development of competition and to

competitive facilities deployment. Absent rules to effectuate meaningful access to subloops, the

256

257

258

Id. at 3789, ~ 205.

Id.

Id. at 3791, ~ 209.

DC01/JOYCS/178683.2 82



Joint Comments ofNu Vox, ](MC, e.spire, TDS Metrocom, MFN, and SNiP LiNK
CC Docket No. 01-338

April 5. 2002

Commission consumers will no less "forego the benefits of competition" than if subloops were

never unbundled in the first instance.

3. The end user NID is a crucial point of access that is not reasonably
replicable and must remain a UNE

The Commission also asks whether network interface devices ("NIDs") should continue

to be available on an unbundled basis.259 As the Commission has recognized, these facilities are

required in order to connect local loops to end user equipment, yet are extremely difficult to

obtain or install through alternative means;260 the CLEC Coalition continues to require them and

has no information that competitive NID providers exist. As such, they shQuld remain UNEs

subject to all Commission unbundling requirements.

NIDs are the gateway to the consumer and therefore are a key to local competition.

These devices in many cases mark the termination point on the customer's end of a localloop;261

no carrier can serve a customer without accessing the termination point.262 NIDs must be

unbundled if lack of access to these elements would materially diminish a competitor's ability to

reach customers.263 Unbundled access to the NID is necessary to permit a competitor to

259

260

261

262

263

NPRM, ~48.

UNE Remand Order, 15 FCC Red. at 3803, ~ 239 ("[I]t is the aggregate cost and difficulty ofinstaUing
duplicate NIDs at every potential customer location that substantially impairs a requesting carrier from
offering service.").

The Commission recognized in the UNE Remand Order that the NID shall not be deemed the absolute
demarcation point for a loop; rather, loop demarcation is a function of where the ILEC's ownership or
control over the loop ends. Thus, in many instances, inside wire is considered part of a loop. with the NID
acting simply as an entry point to the premises. UNE Remand Order, 15 FCC Red. at 3773-3774,~ 168
169.

UNE Remand Order, 15 FCC Red. at 3801, ~ 233; Local Competition First Report and Order, 11 FCC
Red. at 14697 ~ 392.

No party has claimed, as of the release of the UNE Remand Order, that the NJD is proprietary. UNE
Remand Order, 15 FCC Red. at 3802, ~ 236. See also Local Competition First Report and Order, 11 FCC
Red. at 14697, ~ 392.
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"connect its loop to customers' inside wiring in order to provide competing service.,,264 For this

reason, NIDs were "the only practical solution" to accessing loop termination in 1996
265

and

little has changed since then. Indeed, the Commission again found in the UNE Remand Order

that NID construction continues to impose "significant labor and construction costs" such that

market entry would be substantially delayed.266 Thus, "self-provisioning NIDs is not

economically practical at the level of ubiquity at which incumbent LECs' NIDs are currently

deployed. ,,267

This analysis continues to apply today - regardless of whether the NID is self

provisioned or provided by a third party.268 The CLEC Coalition knows of no vendor that can

provide it with or install NIDs at the locations they serve. Thus, they must continue to rely on

ILECs for NID access in order to have an entry point to customer premises. The Commission

should therefore continue to require incumbents to provide nondiscriminatory access to NIDs on

an unbundled basis.

B. CLECs Would Be Impaired Without Cost-Based Unbundled Access to
Transport

Unbundled interoffice transmission facilities, or transport, continue to satisfy the

Commission's Section 251 unbundling standard269 and should remain a UNE.270 The

264

265

266

267

268

269

Local Competition First Report and Order, I I FCC Red. at 14697, ~ 392.

Id., II FCC Red. at 14697, ~ 394 (citing MCI Comments in CC Docket No. 96-98).

UNE Remand Order, 15 FCC Red. at 3803, ~ 238.

Id., 15 FCC Red. at 3803, ~ 239.

The Commission has never found, nor has it acknowledged receiving evidence, that NIDs are available
from third parties. See UNE Remand Order, 15 FCC Red. at 3803-3804,~ 238-240; Local Competition
First Report and Order, 11 FCC Red. at 15697-15699,~ 392-396.

The Commission has never deemed transport to be a proprietary element. UNE Remand Order, 15 FCC
Red. at 3846, ~ 33 I; Local Competition First Report and Order, I I FCC Red. at 14720, ~ 446. Therefore,
tran~port must remain on the UNE list if it meets the "impair" test, requiring a finding that a requesting
carner would be "materially diminishe[d]" ifunable to obtain transport on an unbundled basis. UNE
Remand Order, 15 FCC Red. at 3725, ~ 51.
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Commission has consistently found that carriers are impaired without access to dedicated

transport,271 and that conclusion holds equally true today, ifnot more so than it did just two years

ago.

Dedicated transport UNEs carry vast amounts of traffic between CLEC points of

presence ("POPs") and give them entrance to ILEC wire centers to create an efficient, dense and

seamless network.272 They include transport between: (1) ILEC central offices and CLEC POPs;

(2) ILEC wire centers and IXC POPs; and (3) ILEC end offices or tandems and CLEC POPs.
n3

In addition, dedicated transport includes (and is practically limited to) so-called "high-capacity"

facilities capable of transmission speeds from DS-I to OC-I92 levels, including SONET rings

(to the extent they are already in place). Whether in use or existing as dark fiber, these facilities

all fit the definition of the dedicated transport UNE.274

In the UNE Remand Order, the Commission held that ILECs must unbundle all forms of

dedicated transport until alternative facilities are available "as a practical, economic and

operational matter. ,,275 The Commission also found that without ILEC dedicated transport,

carriers cannot accrue "ubiquitous transmission facilities,,276 that are required to provide robust

and competitive service offerings. Although the Commission acknowledged that some CLECs

"have deployed interoffice transport facilities along selected point-to-point routes," the

270

271

272

273

274

275

276

NPRM, ~ 61.

UNE Remand Order, 15 FCC Red. at 3846, ~ 333; Local Competition First Report and Order, 11 FCC
Red. at 14718, ~ 440.

UNE Remand Order, 15 FCC Red. at 3842, ~ 322; Local Competition First Report and Order, 11 FCC
Red. at 14714, ~ 428, 14718, ~ 440.

Local Competition First Report and Order, 11 FCC Red. at 14718 ~ 440.

Dark fiber is "already installed and easily called into service," and is therefore similar to "lit" transport in
all material respects. UNE Remand Order, 15 FCC Red. at 3843, ~ 325.

UNE Remand Order, 15 FCC Red. at 3846, ~ 333.

Id.
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Commission determined that such deployment is not sufficient "such that a requesting carrier's

ability to provide the services it seeks to offer would not be impaired" without unbundled

d d· d 277e lcate transport.

In this review, the Commission has proposed to conduct a "more granular" analysis with

respect to the unbundling of transport and other UNES.278 Of the Commission's several

proposals in this regard, only one stands out as having the potential for implementation in a

manner consistent with the unbundling mandate established in Section 251 (d)(2). That is, the

proposed unbundling analysis by geographic area. As the CLEC Coalition has explained in

Section IILA. above, it stands to reason that competition may develop more rapidly in certain

areas and to a degree that alternative transport facilities is ubiquitous and comparable to ILEC

transport. However, that time has not yet come - in any market. And as also explained above,

the type of micro-analysis required to effectuate an area-specific (or route specific) unbundling

analysis should involve significant input by the state commissions prior to the Commission's

amendment of its transport unbundling rules.

If the Commission conducts an impair analysis that incorporates a geographic approach,

the CLEC Coalition urges it to ensure that the data on which it relies is relevant, complete,

detailed and accurate. Generalizations such as CLECs serve "at least 175,000 commercial office

buildings, or approximately 25 percent of all commercial buildings nationwide," a claim

proffered by the BOCs in support of their petition last year,279 are so vague and unsubstantiated

that they cannot support any Commission conclusion as to CLEC impairment with respect to

277

278

279

!d.

See NPRM, ~ 62.

CC Docket No. 96-98, Joint BOC Petition at 11.
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dedicated transport UNEs.280 Rather, relevant market- or route-specific, quantifiable. and

verifiable data is required for this purpose. To make a decision based on something less would

be arbitrary and capricious.

As discussed above in Section II.A above, service-specific considerations, however. are

in every case an inappropriate tool for choosing which elements to unbundle. Congress made

clear and the Commission has recognized that the services a carrier may provide over a UNE

cannot be used to define the facility deployed or the usefulness of the functionality requested; the

1996 Act requires unbundling in a manner 'purposefully agnostic' as to the services provided via

UNEs.281 Section 251 is deliberately broad in supporting the CLEC "in the services that it seeks

to offer,,,282 and the Commission has previously relied on that broad language to reject ILEC

attempts to define UNEs according to the services that it mayor could carry.283

Nor are capacity-specific helpful at this time for analyzing the availability of transport

UNEs. Although, as we recognize in Section n.B above, it is conceivable that certain levels of

transport capacity may become more widely available from non-ILEC sources than others, there

is no evidence that this currently is taking place in the market and it would be premature to judge

280

281

282

283

AT&T made short order of the BOCs' "data" by demonstrating that it was "based on numerous faulty
assumptions and methodological flaws that render it unreliable." Opposition of AT&T Corp. to Joint
Petition, CC Docket No. 96-98, at 10 (June 11,2001) (citing AT&T Crandall Response at 8-29). AT&T
further showed, among other things, that "the calculation ofCLEC special access 'market share' is grossly
overstated," that "the number of competitive LEC 'on-net' buildings is grossly overstated," and that "the
number of competitive LECs collocations provide no meaningful data relevant to the impairment analysis."
Id. at 8.

See Section lILA, supra at 54 (citing 47 U.S.C. § 251(d)(2)(B).

47 U.S.c. § 251(d)(2)(B).

"The Commission has not previously found that the requirements of section 251(c)(3) are limited to any
particular kind of service." UNE Remand Order, 15 FCC Red. at 3777, "177 (citing Local Competition
First Report and Order, II FCC Red. at 14679-14683,~ 356-365).
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h· . 284 T I' Ior predict such marketplace development at t IS tIme. ransport present y comes In severa

types and capacities, none of which are more easily obtained from non-ILEC sources than

another.285 For this reason, the Commission should not provide ILECs with capacity-specific

exemptions from dedicated transport unbundling requirements.
286

High capacity facilities

remain within the definition ofthe dedicated transport UNE and must be available to CLECs

under the "impair" test, in all levels and forms, including DSl, DS3, OCn, SONET and dark

fiber.

This conclusion is inevitable, as the assessment of"changed circumstances" that have

developed over the past two years leads to the same conclusion reached by the Commission in

the UNE Remand Order: CLECs must continue to rely on ILEC unbundled transport to reach

many service areas and obtain the ubiquity and scale that Congress and the Commission

intended.287 As several members of the CLEC Coalition explained less than a year ago, "it

remains the case that, for ubiquitous coverage, ILEC UNEs represent the only option.,,288

Coalition members' current affidavits confirm that this remains the case today.289 Moreover,

284

285

286

287

288

289

See UNE Remand Order, 15 FCC Red. at 3731, 'Il66. ("[W]e do not base our decision on cost models or on
the theoretical availability of alternatives from other sources. Rather, we find the marketplace to be the
most persuasive evidence of the actual availability of alternatives as a practical, economic. and operational
matter."); see also. id. at 3727-3728 n.l03 ("The unbundling standard that we adopt does not allow for the
incumbent's unbundling obligations to be eliminated based merely upon a showing that a requesting carrier
has the potential to self-provision or acquire facilities at some indefinite time in the future. This would be
inconsistent, as ALTS suggests, with the Act's goal to encourage for all consumers rapid deployment of
competitive alternatives. The unbundling analysis that we undertake considers instead the current facts in
the marketplace.").

For example, NuVox has difficulties in obtaining satisfactory third-party DSI facilities as well as DS3
facilities. Cadieux Aff., 'Il'll10-12 (NuVox).

See NPRM, 'Il63. See also subsection (1), infra.

See UNE Remand Order, 15 FCC Rcd. at 3744, 'Il98; Local Competition First Report and Order, II FCC
Rcd. at 14618 'Il23!.

CLEC Coalition High-Cap Loop Comments at 33.

Polito Aff., 'Il8 (SNiP LiNK) ("We have not been able to obtain the ubiquitous network build-out that we
require in our markets without ILEC transport."); Cadieux Aff., 'Il 10-11 (third-party providers of DS I and

... Continued
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dedicated transport UNEs remain "necessary to deliver advanced services and broadband

applications,,,29o one of the primary focuses of the Commission in the current review. Without

ILEC transport, therefore, CLECs cannot achieve a dense and robust network to support

h . h k'd 29\broadband and ot er servIces t ey see to provI e to consumers.

In the UNE Remand Order, the Commission held that self-provisioning is not "an

adequate alternative to the ubiquitous transmission facilities that a competitor can obtain from

the [ILEC].,,292 This conclusion remains valid today, as in light of the current capital crunch,

CLECs are generally less able to rely on self-supply ofnon-ILEC transport UNE alternatives

than they were two years ago. KMC, for example, had to reduce its capital expenditure budget in

2001 and must make substantial reductions again in 2002.293 Significant impediments to reliance

on CLEC self-supply of transport were demonstrated just last summer in the opposition to the

Joint BOC petition to remove high-capacity facilities from unbundling obligations.
294

For

example, the CLEC Coalition explained that self-provisioning transport is made exceedingly

difficult by several factors: (1) "the capital crunch which the CLEC industry faces"; (2) "CLECs

cannot command the same discounts as ILECs do from their vendors"; and (3) "CLEC costs

associated with municipal franchises/permits/rights-of-way typically far outstrip those imposed

on ILECs.,,295 And even KMC, which has deployed over 2,100 route miles of fiber in 35

290

291

292

293

294

295

DS3 facilities "do not provide anything approaching the geographic ubiquitous coverage that NuVox
requires to service small and medium-sized businesses"); Powell Aff., ~ 5 (e.spire) ("It is because we lack
the ubiquity of the Bell network that e.spire must purchase network elements from the Bell companies.").

!d. at 3.

See id. at 33.

UNE Remand Order, 15 FCC Red. at 3846, ~ 332.

Duke Aff., ~ 4.

CLEC Coalition High-Cap Loop Comments at 31-36; Covad High-Cap Loop Comments at 9-14.

CLEC Coalition High-Cap Loop Comments at 34.
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different markets, still must acknowledge that "the ILEC remains the only source for transport"

f If
.., 296

in many instances due in part to the expense 0 se -provlSlonmg.

Similarly, it remains the case that sufficiently substitutable non-ILEC dedicated transport

UNE alternatives are generally not available from third parties. Despite "the prevalence of

competitive transport providers" presumed by the Commission,297 which must include MFN. the

competitive transport market has not sufficiently developed over the past two years in a manner

that would relieve CLEC impairment in the absence of ILEC UNEs. As several CLEC Coalition

members demonstrated last summer, although they would prefer to obtain transport from non-

ILEC third-parties, such alternatives generally are not available. Indeed, "there is no one

provider - in any market - that can offer ubiquitous alternatives to ILEC UNE transport[.]"298

Moreover, as TDS Metrocom, NuVox and e.spire report, third-party transport UNE alternatives

are limited-to-non-existent in the tier-two and tier-three markets they serve.299 And it is too early

to expect CLECs to be able to rely on fellow CLECs for use of alleged spare capacity: most

CLECs, such as KMC, do not have the luxury of excess capacity, but rather must scale their

facilities to their own needs and use them as efficiently as possible.30o

With respect to the development of third-party alternatives, the Commission needs to be

mindful that such providers have typically been hit as hard by the current capital crunch as the

CLECs that would very much like to buy from them. Making a wholesale business out of

296

297

298

299

300

Duke Aff., ~ 15.

See NPRM, ~ 62.

ld. at 35.

Jackson Aff., ~ 4 (TDS); Cadieux Aff., ~ 10-11 (NuVox); Powell Aff., ~ 5 (e.spire). See also Duke Aff., ~
14 (KMC) (regarding high-capacity loops).

Duke Aff., ~ 12 (KMC) ("KMC operates it transport at a very high fill rate. The transport facilities that it
has provisioned are thus nearly at capacity, which does not permit other CLECs to buy capacity on our

... Continued
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deployed assets requires a capital commitment few competitors are currently in a position to

make. Notably, the Commission was correct in rejecting past ILEC attempts to refute CLEC

impairment vis-a.-vis dedicated transport UNEs through general, inapposite statements, such as

that CLECs are collocated in 183 of 320 top MSAs.301 Such counting exercises shed little or no

light on the actual availability of sufficiently substitutable third-party UNE alternatives or CLEC

impairment302 As the Commission explained, even where CLECs have deployed fiber on a

competitive basis, it found that "these facilities are not available, as a practical, economic, and

operational matter," such that a carrier is not impaired without access to ILEC transport.
303

The

CLEC Coalition is unaware of any evidence that would dissuade the Commission from this

conclusion.

In the past two years and even since last summer, the financial markets have tightened

alarmingly, leaving CLECs with severely restrained access to capital, if any. Thus, there are no

"changed circumstances" that would support a finding that transport should no longer be

available on an unbundled basis.304 To the contrary, there is considerable evidence

demonstrating that CLEC Coalition members would be impaired without access to dedicated

transport UNEs. Although members of the CLEC Coalition try, wherever possible, to obtain

transport from third parties or to self-provision facilities, they cannot obtain sufficient substitutes

for ILEC dedicated transport UNEs with any degree of predictability or ubiquity - even in the

densest markets.

301

302

303

304

lines."). In addition, the CLEC community has not developed the back-office systems necessary to run as a
wholesale enterprise. See id., ~ 13.

Joint BOC Petition at 19.

UNE Remand Order, 15FCC Red. at 3847-3848,~ 334-337.

Id., 15 FCC Red. at 3846, ~ 333.

See NPRM, ~ 61.
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1. High-capacity dedicated transport is required for competitive services
and is not available "as a practical, economic or operational matter"
from non-ILEC sources

Notably, almost all dedicated transport UNEs ordered by CLECs are "high-capacity"

transport UNEs. Thus, when the ILECs scheme to relieve themselves of the obligation to

unbundle high-capacity transport UNEs, they essentially seek an exception that would swallow

the entire transport rule. 305 Based on the foregoing impairment analysis, the Commission should

make clear that ILECs must continue to make available high-capacity transport UNEs at all

capacity levels and in SONET and dark fiber form. 306 CLECs must continue to have a choice in

dedicated transport UNE capacity levels, in order to engineer their networks in an efficient

manner that allows them to compete and to deliver the robust array of services they generally

offer.307 Moreover, high-capacity transport UNEs remain an essential component ofEELs. As

the Commission recognized in its UNE Remand Order, EELs alleviate the need for CLEC

dependence on intrusive and expensive collocation and provide competitors with a cost-efficient

means of extending the reach of their networks and service offerings (including broadband).308

305

306

307

308

See generally Joint BOC Petition (requesting removal ofdedicated transport and high-capacity loops).

See NPRM, ~ 62 (seeking comment on whether it should analyze transport according to "certain capacity
levels").

NuVox, for example, is very precise with respect to the levels of transport capacity - DSI versus DS3
that it plans for specific parts of its network. See Cadieux Aff., ~~ 9 (NuVox).

UNE Remand Order, 15 FCC Rcd. at 3828, ~ 288 ("We agree with ALTS that, if requesting carriers can
obtain nondiscriminatory, cost-based access to the enhanced extended link, their collocation costs would
decrease, and they would need to collocate in as few as one incumbent LEC central office in an MSA to
provide service."); id. at 3831, ~ 298 ("Moreover, the availability of the EEL substantially reduces the
delay a requesting carrier would experience before it is able to actually provide service."); id. at 3919
n.1 018 ("The EEL allows new entrants to serve customers without having to collocate in every central
office in the incumbent's territory.").
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High-capacity transport UNEs also remain critically important to CLECs' ability to

deliver broadband services.309 Without such UNEs switch-based CLECs would be unable to

aggregate traffic in a manner that makes a broad-based offering of integrated Tl, 310 DSL and

other broadband services in an economically feasible manner (in order to offer consumers a

competitive or otherwise attractive rate).311 Thus, high-capacity dedicated transport UNEs are

crucial to making the Commission's goal of significant broadband deployment a reality.3!:!

For the same reasons, the CLEC Coalition also asks that the Commission affirm and

clarify the ILECs' obligation to unbundle SONET ring transport. As explained in the NPRM. the

Commission concluded, in its UNE Remand Order, "that ring architecture transport was

included within the definition of unbundled transport and that incumbent LECs must provide it

on an unbundled basis.,,313 In the UNE Remand Order, the Commission also determined that

ILECs did not have to provide SONET capabilities to requesting carriers where the ILEC did not

already have SONET capabilities in place.314 As the Commission observed in the NPRM. some

parties have interpreted its UNE Remand language to mean that there is no requirement to

309

310

311

312

313

314

CLEC Coalition members rely on unbundled high-capacity transport to provide broadband services. Polito
Aff.,,-r 8 (SNiP LiNK); Cadieux Aff.,,-r 16 (NuVox) (NuVox and an increasing number ofCLECs are
combining ILEC HiCap Loop and dedicated transport facilities to provide bundled voice and broadband
data services.").

The CLEC industry has virtually pioneered the integrated Tl product. Only when CLECs began winning
customers through their integrated Tl offerings did the Bells reluctantly follow suit. As the Yankee Group
has concluded, "[t]he ability of the CLECs to effectively sell and take market share away from the RBOCs
in the business market has not gone unnoticed. Recently, Verizon has entered the market with the
FlexGrow product (using Alcatel equipment) and VINA technologies has announced a contract with
BellSouth." The Yankee Group Research Notes at *15 (Mar. 12,2002) (provided as an attachment to
Cadieux Affidavit (NuVox)).

Every member of the CLEC Coalition provides advanced services in competition with the ILECs. Powell
Aff.,,-r 3 (e.spire); Cadieux Aff.,,-r 3 (NuVox); Duke Aff.,,-r 3 (KMC); Polito Aff.,,-r 3 (SNiP liNK);
Riordan Aff., ,-r 3 (MFN). See also member profiles.

See, e.g., NPRM, ,-r 4.

NPRM,,-r 63 (citing UNE Remand Order. 15 FCC Rcd 3843, ~ 324).

UNE Remand Order. 15 FCC Rcd 3843,,-r 324.
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unbundle SONET rings.315 Having now made clear its intentions - and in light of the fact that

CLECs today are no more able to self-provision new SONET ring facilities or obtain them

readily from third-parties in most instances, - the Commission should affirmatively find that

ILECs have a continuing obligation to provide unbundled access to SONET rings that are

already in place, as well as those that ILECs install in the future. In light of the Commission's

knowledge that ILECs have in the past refused to provide unbundled access to SONET ring

architecture, the Commission should expressly allow for conversion of special access SONET

rings to UNE SONET rings without penalty. Since CLECs have been forced to order SONET

capabilities as special access, the imposition of penalties would only result in an additional

windfall for the ILECs. Past non-compliance should not be so rewarded.

2. The Commission should require ILECs to make dark fiber transport
facilities, and information about the location of those facilities,
available on an unbundled basis

The Commission should reaffirm its UNE Remand conclusion that dark fiber transport

must also be unbundled under the "impair" standard of Section 251. Dark fiber retains all the

features and functionalities ofdedicated transport, differing from other transport only in the

sense that it is not "lit".316 The Commission found in the UNE Remand Order that because

dedicated transport is not available "on a ubiquitous basis," carriers cannot "practically and

effectively substitute transport services provided by other competitive carriers for unbundled

transport.,,31? It further found that "lack of access to ubiquitous transport alternatives, which

allow competitive LECs to interconnect their networks with all the central offices serving their

315

316

317

fd.

Id., 15 FCC Red. at 385, ~ 352.

Id. at 3853, ~ 350.
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customers, will impair these carriers' ability to provide the services they seek to offer. ,,318

Therefore, the Commission held that carriers are impaired without access to ILEC dark fiber on

an unbundled basis. 319

Two-years' experience has demonstrated that access to dark fiber UNE transport has been

elusive. There are several measures the Commission can and should take to ensure that the

benefits of dark fiber unbundling are achieved. First, the Commission should require ILECs to

make available to CLECs information that allows CLECs to determine where that dark fiber

resides and to allow CLECs the ability to access it effectively. Presumably, all ILECs have

records of where dark fiber has been installed and have included that information in similar

databases. The Commission should require ILECs to provide such information during the

preordering phase, as it presently requires in a similar fashion for xDSL-capable 100ps.32o

Simply put, the rules ofthe copper world should apply to the fiber world. Without non

discriminatory access to such information, CLECs can never predict and have difficulty learning

where dark fiber transport may be available. The ILECs have been allowed to "hide the ball" for

too long. Dark fiber carries the same unbundling mandate as lit fiber transport - CLECs must

have access to information necessary to obtain it.

In addition, and as is the case with dark fiber loops, requesting carriers must be permitted

to install and use facilities in ILEC COs that they need in order to access dark fiber effectively.

As described above in Section IV.A.I.b., Verizon, in Massachusetts has developed a cross-

connect/fiber panel interconnection offering that provides an efficient method for accessing both

318

319

320

/d. at 3853, ~ 350.

ld.

See UNE Remand Order, 15 FCC Red. at 3885-86,~ 427-428; see also Section IV.D., infra (discussing
aSS).
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ILEC dark fiber UNEs and CLEC dark fiber alternatives. This "best practice" should be adopted

as a Commission benchmark.

To encourage the development of a competitive market for alternatives to ILEC dark

fiber and transport, the Commission also should take steps to ensure that alternative transport

providers such as MFN are allowed to collocate in ILEC central offices in order to provide other

CLECs with efficient access to non-ILEC dark fiber alternatives. As explained in the attached

affidavit ofRobert Riordan, Director ofLEC Relations, Verizon presently allows CLECs to

make such arrangements through its "Competitive Alternate Transport Terminal ("CATT'),

which enables the CLEC to route multiple dark fiber trunks directly into the same central office.

321 In this arrangement, MFN pulls in and terminates up to 432 dark fibers into a CO, to which

its CLEC customers may easily interconnect and avail themselves of"virtually unlimited

bandwidth.,,322 As a result, CLECs are able to obtain access to alternative dark fiber facilities

efficiently and without depletion of scarce collocation facilities.

Thus, with its reiteration that ILECs must provide dark fiber transport on an unbundled

basis, the Commission should expressly state that the ILECs also must provide information about

the capacity and location of dark fiber, where available, and must permit the necessary

collocation and interconnection arrangements to enable its use and to facilitate the development

of competitive alternatives.

3. The Commission must make clear that unbundled dedicated
transport must be provided at cost-based rates

Finally, the Commission should expressly reaffirm that the requirement to unbundle

dedicated transport, both lit and dark and in all its capacities and forms, includes the requirement

321
Riordan Aff., ~ 6 (MFN); MFN High-Cap Reply Comments at 7.
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that dedicated transport UNEs be priced at cost-based rates.
323

Although this conclusion

necessarily follows from the notion ofunbundling,324 CLECs have been required to pay above-

cost access rates for transport, rather than the appropriate UNE rate, to the extent that dedicated

transport is used as interconnection trunks for the purpose of exchanging local, as well as other

types oftraffic.325 This policy is unlawful, as it squarely violates the cost-based interconnection

and unbundling requirements of Section 251 and the Commission's rules.326 There are no local-

only use restrictions on local dedicated transport,327 nor can it be seriously alleged that the

provision of transport is more expensive for ILECs when it is used for interconnection trunks

carrying local and interexchange services. Thus, the Commission must expressly prohibit

current unlawful and anticompetitive ILEC practices that impose unlawful use restrictions on

dedicated transport UNEs and deny cost-based access to such el~ments when they are used for

interconnection trunks.

322

323

324

325

326

327

/d.

Betsy Powell, e.spire, explains the importance of cost-based transport pricing in order to avoid "high
tariffed special access rates" that "directly affect[] our margins and makes e.spire less competitive." Powell
Aff., -,] 8 (e.spire).

Local Competition First Report and Order, 11 FCC Rcd. at 15812, -,] 618.

BellSouth regularly denies CLECs cost-based access to interconnection and UNEs, as it attempts to charge
access rates for interconnection trunks. Recently BellSouth has moderated its position (but not its violation
of the Act) by seeking to apply both cost-based UNE rates and access rates to interconnection trunks via the
application ofjurisdictional reporting factors and ratcheting. Tellingly, "co-mingling" poses no problems
for BellSouth in that circumstance.

47 U.S.c. § 251(d)(I); 47 C.F.R. §§ 51.503, 51.503. See also Local Competition First Report and Order,
11 FCC Red. at 15816, -,] 628 (stating that all UNEs, as well as interconnection and collocation, must be
governed by cost-based pricing principles); id. at 15844, -,] 672 (adopting the TELRIC pricing methodology
for collocation and UNEs).

Jd., 11 FCC Red. at 15681, -,] 360. To the extent that the Commission had ever authorized the assessment of
access charges on dedicated transport UNE interconnection trunks by requiring IXCs to continue to pay
per-line access charges pending amendment of universal service mechanism, that transitional scheme has
expired. Local Competition First Report and Order, 11 FCC Rcd. at 15864, afJ'd, Competitive
Telecommunications Association v. FCC, 117 F.3d 1068, 1075 (8th Cir. 1997) (affirming scheme as a
transitional measure "to maintain universal service").
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C. CLEC Are Impaired Without Cost-Based
Unbundled Access to EELs

As discussed in Section II.C above, the Commission immediately should lift the "co-

mingling" restriction and "significantly local" use restrictions it has imposed on conversions of

special access circuits to EELs. In addition, the CLEC Coalition requests that the Commission

conduct an impairment analysis with respect to the functionality provided by EELs. Such

analysis should confirm that a CLEC's ability to offer voice and broadband services to customers

served via ILEC COs in which they are not collocated is impaired without unbundled access to

the functionality provided by EELs.

The Commission already has recognized that EELs are instrumental in providing

facilities-based competitors with a means of reaching additional end users and providing

broadband services in a cost-effective and efficient manner.328 Significantly, EELs reduce

competitors' reliance on collocation which correspondingly reduce the burdens that collocation

imposes on ILECs.329 Thus, the Commission requires access to EEL UNE combinations

pursuant to Rule 315(b) and in conjunction with the exemption it has created for circuit

switching.330

In the NPRM, the Commission inquires whether its "safe harbor" EEL conversion rules

"appropriately target competitive LEC impairment to local exchange service.,,331 In response,

the CLEC Coalition respectfully offers the following observations. First, it is significant that the

328

329

330

UNE Remand Order, 15 FCC Red. at 3828, ~ 288, 3831, ~ 298.

See UNE Remand Order. 15 FCC Red. at 3828, mJ 288-89 ("if requesting carriers can obtain
nondiscriminatory, cost-base access to the enhanced extended link, their collocation costs would
decrease").

To the extent that the Commission is inclined to retain a circuit switching unbundling exception, CLEC
Coalition members fully support retention of the requirement that ILECs make new EELs available on an
unrestricted unbundled basis as a condition precedent.
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Commission acknowledges that impainnent exists with respect to EELs. Since impainnent

exists with respect to the loop and transport components that comprise an EEL and in light of

the Commission's acknowledgement of the expense and delay associated with collocation that

otherwise would be necessary to combine these network element components,332 it follows that

impainnent exists with respect to the composite functionality provided via an EEL

Second, the CLEC Coalition respectfully submits that the "safe harbor" rules unlawfully

restrict and otherwise inhibit access to UNEs and thus target nothing appropriately. As set forth

above, the ill-conceived parameters which fonn the safe harbors have been used to stymie

competitors' access to EELs and have proven most useful in preserving ILEC special access

profits. NuVox reports that ILECs are still not prepared to perfonn EEL conversions,333 which is

presently the only manner in which federal law allows them to be provisioned. As a result, these

ILECs have for practical purposes excused themselves from providing EEL combinations.

Strangely, this fonn of regulatory arbitrage that favors the incumbents has been deemed by the

Commission to be worthy ofprotection. The passage of time, however, lends no legitimacy to

this Commission policy.

Finally, it is notable that the Commission's inquiry presumes impainnent with respect to

the provision of local services. As set forth in Section IILA above, the statutory unbundling

331

332

333

NPRM, ~71.

The Commission has found repeatedly that collocation imposes significant costs and delays on competitive
carriers. UNE Remand Order, 15 FCC Red. at 3737, ~ ("If the competitor must collocate its own switches
in multiple central offices throughout the MSA ... the costs associated with collocation may impair the
competitor's ability to provide the services it seeks to offer[.]"); id. at 3818, ~ 269 ("We are troubled by
anecdotal evidence that collocation imposes a delay of six, nine or twelve months of the provision of
ubiquitous service."); id. at 3819, ~ 270 (stating that "collocation, examined from the time a requesting
carrier initiates the collocation process until a collocation arrangement is delivered, generally imposes a
delay of approximately six months on the provision of service.").

Cadieux Afl, ~ 15 (NuVox) (discussing Ameritech's failure to develop internal ordering systems to support
conversions and multiple EEL outages in Ohio).
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standard does not contain nor permit a distinction based on the type of service a requesting

carrier seeks to provide via UNEs.

Indeed, without access to EEL UNEs, CLECs would be impaired in providing all of the

services they currently provide their customers and those they seek to provide to new customers

- voice and broadband included. As the ILECs themselves have demonstrated, EELs enable the

efficient provisioning of switched services without the need to place a switch in each central

office. ILECs frequently use such arrangements to deliver data traffic from their own end users

to their data switches. Because CLEC network architecture does not and cannot replicate that of

the ILECs,334 EELs are essential to a CLEC's ability to compete effectively on a ubiquitous basis

with an ILEC any given market.

Applying the impair standard of Section 251 (d)(2)(B), it is quite clear that CLECs' ability

to compete is materially diminished without cost-based unbundled access to EELs. As is the

case with the loop and other transmission facilities, there is no competitive wholesale market

from which CLECs can obtain access to sufficient substitutes for EEL functionality. For the

same reasons why self-supply cannot be relied upon to produce sufficient substitutes for loops

and transport, self-provisioning also is not a sufficient non-ILEC source for obtaining EEL

functionality. Because CLECs cannot in the near term hope to approximate the ubiquity of ILEC

loop plant, central offices and transport facilities, CLECs are materially disadvantaged in terms

of cost, scope of availability, and time-to-market without unbundled access to EELs. Without

such access, CLECs could be forced to collocate in every ILEC end office, if they intend to

334
Cadieux Aff., ~ 10-11 (NuVox) (third-party vendors "do not provide anything approaching the geographic
ubiquitous coverage that NuVox requires" and must obtain from the ILECs); Duke Aff. ~ 11 (KMC)
("KMC has still not found any third party that can provide it with alternatives to ILEC loops to fit its
proposed service plan."); Polito Aff., ~ 8 ("We have not been able to obtain the ubiquitous network build
out that we require in our markets without ILEC transport.").

DCOI/JOYCS/178683.2 100



Joint Comments ofNuVox, KMC, e.spire, TDS Metrocom, MEN, and Sl\!iP LiNK
CC Docket No. 01-338

April 5. 2002

compete in a market-wide basis with an ILEC. Otherwise, CLEC services would be restricted to

customers served in end offices where CLECs can build or have built a sufficient customer base

to justify the large capital expense involved with collocation.

EEL UNEs would help alleviate the competitive disparity created by the ILECs'

ubiquitous network infrastructure, by maximizing the number of customers that can be served

from a single CLEC point ofpresence. EEL UNEs substantially can reduce the cost and delays

associated with collocation, while at the same time conserving scarce ILEC space for collocation

in ILEC end offices. Indeed, in end offices where ILECs have reached space exhaust, extended

links may provide new entrants with the only efficient means ofcompeting.

For all these reasons, the Commission should act now to add an extended link UNE to its

national minimum unbundling requirements. CLECs are impaired without access to network

element functionality that provides connectivity between end users and the CLEC's point of

interconnection with the ILEC.335

D. CLECs Would Be Impaired Without Cost-Based
Unbundled Access to OSS

The Commission seeks comment on whether Operations Support Systems ("aSS") must

be available on an unbundled basis.336 ass provides the functionalities for pre-ordering

(including loop qualification information), ordering, provisioning, maintenance and repair, and

billing functions supported by an ILEC's databases and information.337 ass includes the

manual, computerized, and automated systems, together with associated business processes and

updated data maintained in those systems. These functionalities are required for any carrier to

335

336

The Commission currently permits CLECs to interconnect at a single point in a LATA in order to
interconnect to the ILEC network.

NPRM,~64.
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access UNEs and network/customer record information and to compete effectively. Thus, ass

easily has met and continues to meet the settled "impair" standard for unbundling.
338

There can be no serious argument that ILEC ass need no longer be unbundled. ass is

the lifeblood of network administration, management and interoperability - for all carriers.

Unless carriers have the ability to order large volumes of elements in a mechanized fashion, the

competitive industry will be hamstrung in trying to meet consumer demand. The ILECs have

relied upon ass for decades to increase provisioning productivity, efficiency and timeliness.

For this reason, the Commission found in the Local Competition Order that it "is absolutely

necessary for competitive carriers to have access to operations support systems functions in order

to successfully enter the local service market.,,339 The Commission affirmed this holding in the

UNE Remand Order, finding that "the success of local competition depends on the availability of

access to the incumbent LECs' ass.,,340 In fact, these functionalities are directly attributable to

the "economies of scale" that Congress mandates that incumbents share with new entrants. 341

In the UNE Remand Order, the Commission further affirmed that there is only one

repository of the network information and provisioning functionality that ass retains: the

ILECs. 342 In fact, the Commission has never discussed the viability of self-provisioning with

337

338

339

340

341

342

/d.; see also UNE Remand Order, 15 FCC Red. at 3884-3885, ml425-427

The Commission has never found that OSS is a proprietary element; the "impair" therefore applies. ONE
Remand Order, 15 FCC Red. at 3884, ~ 424; Local Competition First Report and Order, 11 FCC Red. at
14766, ~ 522. The Commission has concluded, however, that even ifOSS were proprietary, it would satisfy
the "necessary" test. Local Competition First Report and Order, 11 FCC Red. at 14766, ~ 521.

ld., 11 FCC Red. at 14766, ~ 521.

UNE Remand Order, 15 FCC Red. at 3888, ~ 434.

47 U.S.c. § 259(b)(4) (the Commission must "ensure that such [LEe] makes such infrastructure,
technology, information, facilities, or functions available to a qualifying carrier on just and reasonable
terms and conditions."); see also UNE Remand Order, 15 FCC Red. at 3739, ~ 86.

UNE Remand Order, 15 FCC Red. at 3803, ~ 434.
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respect to OSS,343 because the point is moot. CLECs' investments in their own ass facilities do

not substitute for ILEC ass, instead CLEC ass is designed to work with ILEC ass and not

replace it.

As to procurement ofass alternatives from third-party providers, the Commission found

that "alternative providers do not provide substitutable alternatives to the incumbent LEC's ass

functionality ... because incumbent LECs have access to exclusive information and

functionalities needed to provide service.,,344 There are no "changed circumstances" today that

change this reality,345 as there is not one alternative provider that can provide CLECs with

crucial information about the ILECs' network or enable CLECs to submit requests for UNEs

without accessing ILEC ass.

The scope and level ofass unbundling is as important as the core unbundling

requirement itself. The Commission has ordered incumbents since 1996 to provide access to all

such functionalities on a nondiscriminatory basis, in a manner commensurate with the

incumbents' own use ofass in serving customers.346 Included within this access requirement

are the "internal gateway systems" that an ILEC has developed and used "for its own

customers.,,347 In the UNE Remand Order, the Commission refined its definition ofass to refer

to "the incumbent LEC's electronic interface and gateways to enable the processing of orders

343

344

345

346

347

See UNE Remand Order, 15 FCC Red. at 3887-2889,~ 433-437 (discussing the scope ofOSS access that
must be available under the nondiscrimination requirement of Section 251 ); Local Competition First Report
and Order, 11 FCC Red. at 15763-15768,~ 516-528 (same discussion); Line Sharing Order,~ 93-130
(discussing upgrades and improvements that must be made to ILEC OSS in order to support line sharing).

UNE Remand Order, 15 FCC Red. at 3888, ~ 434.

See NPRM, ~ 64.

Local Competition First Report and Order, 11 FCC Red. at 14767, ~ 523. See also UNE Remand Order,
15 FCC Red. at 3888, ~ 435.

Local Competition First Report and Order, II FCC Red. at 14767, ~ 523 & n.1274.
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without manual intervention.,,348 Specifically with respect to loops, the Commission ordered

ILECs to provide direct, "unfiltered" access to all infonnation about a loop, including length,

composition, and the presence of electronic devices to enhance loop perfonnance.
349

The Commission further held that, in order to detennine the proper benchmark to

evaluate ass access, "the relevant inquiry is not whether the retail ann of the incumbent has

access to the ... infonnation, but rather whether such infonnation exists anywhere within the

incumbent's back office and can be accessed by any of the incumbent LEC's personnel.,,350

Thus, the Commission detennined that an ILEC would violate Section 251 if it has the ability to

access loop infonnation automatically, "while competing providers are relegated to a slower and

more cumbersome process to obtain that infonnation.,,351 This conclusion remains sound and the

Commission should continue to apply this standard to ass access generally, for all UNEs, in

order to comport with Congress' nondiscrimination and unbundling mandates.352 This action

will speed the deployment ofwireline broadband services, which rely so heavily on fast, accurate

and complete infonnation about network facilities.353

The CLEC Coalition therefore urges the Commission to retain ass as an unbundled

network element and to continue to enforce its existing nondiscriminatory access standards for

ass. In addition, the Commission should apply its ass access standards to all elements, in

order best to ensure compliance with unbundling obligations and the efficient and full

348

349

350

351

352

353

UNE Remand Order, 15 FCC Red. at 3885, ~ 426 (emphasis added).

/d. at 3885, ~ 427.

UNE Remand Order, 15 FCC Red. at 3886-3887, ~ 430.

Advanced Services MO&O, 13 FCC Red. at 24037, ~ 56.

47 U.S.c. § 251 (c)(3); Advanced Services MO&O, 13 FCC Red. at 24037, ~ 56.

Advanced Services MO&O, 13 FCC Red. at 24037, ~ 56; see also UNE Remand Order, 15 FCC Red. at
3887, ~ 430 (discriminatory access to ass "will impede the efficient deployment of advanced services").
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development of competitive telecommunications services. In particular. and as explained in

Sections IV.A.I.b (dark fiber loops), IV.A.2 (subloops), and IV.B.2 (dark fiber transport) above,

the Commission should affirmatively mandate that ILECs must provide nondiscriminatory

access to ILEC information and systems that would enable CLECs to determine where dark fiber

loops and transport are available in their networks,354 as well as where RTs are located and the

customers that are served from them.

E. CLECs Would Be Impaired Without Cost-Based Unbundled Access to
Signaling and Call-Related Databases

The Commission seeks comment as to whether signaling and call-related databases

should remain on the national UNE list.355 Signaling provides automated call routing via

signaling links and signaling transfer points ("STPs,,).356 Today, most carriers use "SST'

signaling.
357

Call-related databases provide essential information for serving consumers. This

UNE includes the Line Information database (LillB), Toll Free Calling database, Local Number

Portability database, Calling Name database (CNAM), 911 database, E911 database, and AIN

databases, platform and architecture (subject to an exception for proprietary software). These

elements are necessarily "intertwined," because signaling enables the CLEC to access

databases.
358

Nothing has transpired in the past two years that would justify removing these

UNEs from the Commission's national list.

354

355

356

357

358

See Riordan Aff., ~~ 15-16 (describing Qwest's LFIT database that includes information on dark fiber
location).

NPRM.~64.

UNE Remand Order, 15 FCC Red. at 3868, ~ 384.

See· UNE Remand Order, 15 FCC Red. at 3869, ~ 389 (discussing signaling availability solely in the SS7
context); Local Competition First Report and Order, 11 FCC Red. at 15740, ~ 483.

UNE Remand Order, 15 FCC Red. at 3879, ~ 411.
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1. Signaling must remain available on an unbundled basis

CLECs would be impaired in providing service to end users if they did not have

unbundled access to the signaling functionalities used by incumbents.359 In the UNE Remand

Order, the Commission found that "requiring a requesting carrier to obtain signaling from

alternative sources would materially diminish its ability to provide the services its seeks to offer,

due to the quality differences between signaling networks available from the incumbent LEC and

those available from alternative providers of signaling. ,,360 The Commission based its finding of

impairment on its determination that "neither self-provisioning signaling networks, nor obtaining

this element from third-party sources, is a sufficient substitute that would justify excluding

signaling networks from the incumbent LECs' unbundling obligations under section

251(c)(3).,,361 Further, the Commission held that "unbundling the [ILECs'] signaling networks

will promote the development of facilities-based competition and thereby encourage investment

and innovation in new technologies and telecommunications services.,,362 These rulings remains

equally valid today.

No sufficiently substitutable market alternatives have emerged for ILEC signaling during

the past two years. Alternative providers continue to be unable to match the service reliability

and ubiquity ofthe signaling UNE. As the Commission found in its UNE Remand Order, "[t]he

ubiquitous nature of an incumbent LEC's signaling network provides it with advantages that

359

360

361

362

Signaling is not a proprietary element. Thus, this element, including industry standard SS7 signaling, is
subject to the "impair" standard. UNE Remand Order, 15 FCC Red. at 3868, ~ 385; Local Competition
First Report and Order, 11 FCC Red. at 14739-40, ~ 481.

UNE Remand Order, 15 FCC Red. at 3867, ~ 383.

Id.

Id. at 3874, ~ 399.
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f 1 . . l' k ,,363 Th'competitive LECs cannot achieve through use 0 a ternatIve SIgna mg networ s. IS

conclusion holds true to this day. Moreover, the cost of alternative signaling remains

prohibitively expensive. Significant cost differences - attributable largely to the cost associated

with connecting to a single set ofor more dispersed sets of STPs - remain a primary reason why

CLECs, including KMC and SNiP LiNK, continue to rely on ILEC UNEs for most oftheir

. l' d 364SIgna mg nee s.

In light of the foregoing, signaling easily meets the "impair" test under Section 251 and

should continue to be unbundled.

2. Call-related databases must continue to be available on an unbundled
basis

Call-related databases, including the Line Infonnation database (LIDB), Toll Free Calling

database, Local Number Portability database, Calling Name database (CNAM), 911 database,

E911 database, and AIN databases, platfonn and architecture (subject to an exception for

proprietary software), also continue to meet the "impair" unbundling standard that the

Commission has consistently applied to them.365

In the UNE Remand Order, the Commission stated that "access to call-related databases,

such as the LIDB, Toll Free Calling, CNAM and Number Portability databases ... is critical to

pennitting the seamless routing and completion of traffic both among competitors and between

competitors and the incumbent LEe.,,366 The Commission also found that "access to call-related

363

364

365

366

ld. at 3872, ~ 395.

See UNE Remand Order, 15 FCC Red. at 3872, ~ 393.

UNE Remand Order, 15 FCC Red. at 3877-3878, ~ 408; Local Competition First Report and Order, 11
FCC Red. at 14744-45, ~ 490. With the exception of AIN service software, which is in certain instances
considered proprietary, call-related databases are non-proprietary and must be reviewed under the "impair"
standard.

UNE Remand Order, 15 FCC Red. at 3879, ~ 411.
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databases, such as the LIDB, Toll Free calling, CNAM and Number Portability databases,

encourages efficient network architecture deployment and promotes the ability of new entrants

and established competitors to provide service in the local exchange market.,,367 With respect to

the CNAM database, in particular, the Commission determined that CLECs "must have access

to the incumbent LEC's CNAM database.,,368 Such access is critical, especially because a

majority of calls to a competitor's customers originate from the incumbent.,,369 Although some

databases may be available from third parties, the Commission has never found that such third-

party access is sufficient to overcome the "impair" test.370 And though replication of the

databases is theoretically possible, the Commission nonetheless determined that the failure to

obtain unbundled access to databases would impair CLEC service,371 warranting their inclusion

on the UNE list.372 Each of these conclusions applies as much today as they did then.

Replication of these databases would be a Herculean task. This effort would sap

considerable time, money and energy from existing competitors as well as new CLECs that may

choose to enter the market, contravening Congress's requirement that new carriers be as

unencumbered as possible as they try to enter the local market. 373

367

368

369

370

371

372

373

/d.

/d., 15 FCC Red. at 3881, ~ 416.

/d.

Id., 15 FCC Red. at 3880, ~ 415.

See id.

Id., 15 FCC Red. at 3880-2881, ~ 416.

"Congress made unbundled elements available to competitive LECs to avoid the time it would take
competitive LECs to duplicate the incumbents' networks, thereby promoting the rapid development of
competition for all consumers." UNE Remand Order, 15 FCC Red. at 3742, ~ 92.
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Accordingly, there continue to be no alternatives of comparable quality and ubiquity

available to requesting carriers, as a practical, economic, and operational matter, for the

incumbent LECs' call-related databases.

V. IMPLEMENTATION ISSUES: THE COMMISSION SHOULD ENSURE THAT
THE REVIEW, IMPLEMENTATION AND MODIFICATION OF ITS
UNBUNDLING RULES PROVIDE A STABLE COMPETITIVE ENVIRONMENT

The Commission seeks comment on several issues involving the timing for

implementation and review of its unbundling rules.374 These issues include the standard, or

burden ofproof, to govern the review of any future request to modify the rules, and how long the

period between Commission may last, consistent with the requirements of the 1996 Act. Also

open for comment are the questions of how to "avoid a 'flash-cut'" effect in implementing any

rule changes.
375

The Commission's overall goal in deciding these issues should be to further its

stated policy objective ofbringing certainty and stability to the competitive marketplace. All

transitions must be given an appropriate time to take effect, in order to permit CLECs to alter

their service plans accordingly. The Commission should also ensure against any efforts to

manufacture uncertainty through the filing of untimely petitions for rule changes. Only by

creating a framework for rule stability will the Commission bring the benefits of competition-

including broadband deployment - to consumers.

374

375

See NPRM, ~~ 77-80.

Id., ~ 79.

DCOI IJOYCS/178683.2 109



Joint Comments ofNuVox, KMC, e.spire, TDS Metrocom, MEN. and SNiP LiNK
CC Docket No. 01-338

April S. 2002

A. The Commission Should Retain The Current Three-Year Review Cycle,
With a Prohibition on the Filing of Any Petition or Motion Until the
Initiation of a Full Review Period

The Commission seeks comment on whether the current three-year review period

provides the appropriate schedule for revisiting its unbundling rules.
376

A three-year review

period is the minimum period required to allow for the stability and certainty that is necessary for

the development of sustainable competition in the local telecommunications market. As the

Commission recognized when first adopting this cycle, "a three-year time frame ... is warranted

to provide competitors with reasonable certainty for a period of time that is sufficient time to

implement their plans.,,377 Perhaps more importantly, a three-year cycle provides some modicum

of stability to the competitive landscape which may provide the capital markets with assurance

needed to prompt renewed investments in CLECs.378

As a practical matter, the Commission has determined that its triennial review actually

commences after two years. Regrettably, the Commission's two-year gestation period was

disrupted when several Bell companies filed a joint petition to remove high-capacity loops and

transport from the Commission's unbundling requirements. That petition, filed in April 2001,

was an unwelcome surprise that forced CLECs to expend precious legal and financial resources

at a time when the rules should not have been questioned. Although the Joint BOC Petition was

poorly supported and legally unsound, it had its intended strategic effect of creating additional

market uncertainty for CLECs and further draining their already scarce resources. It is

regrettable that the Commission allowed itself and its procedures to be used by the Bells for such

anticompetitive gamesmanship.

376

377

Id., ~ 78.

UNE Remand Order, 54 FCC Red. at 3766, ~ 151.
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Nevertheless, in the two years during which the UNE Remand unbundling rules have

been effective, CLECs had to raise capital, plan their service, devise a network configuration,

order the elements to support their services, get them installed properly, attract customers, and

establish service. Even at the breakneck speed that the CLEC industry has maintained. a two-

year period is almost unreasonably short.

For these reasons, the CLEC Coalition recommends that the Commission retain the

current three-year cycle for reviewing its unbundling rules. This cycle reasonably comports with

Section 11 of the 1996 Act, because, as has been shown, the Commission actually initiates its

review "every two years.,,379 As soon as that period begins, even before any formal comment

filing date, parties may begin meeting with Commission staff and compiling evidence in support

of their position.

Critically, the three-year review period must be governed by a strict "quiet period" that

prohibits any party from seeking modification of the rules until the Commission releases a notice

initiating its review. The CLEC Coalition therefore urges the Commission not to accept any

petition to remove UNEs from or create exceptions to its national unbundling requirements in the

two-year period prior to initiation of the formal review process. If the Commission were to

receive a petition to remove elements during the two-year quiet period, the Commission should

deny it immediately and without releasing a public notice for comment, as the commencement of

notice and comment proceedings would unnecessarily drain scarce CLEC resources. At the very

least, the Commission should hold that no petition to modify its unbundling rules will be

entertained in the two-year quiet period unless the party first makes a prima facie showing,

378

379

See UNE Remand Order, 15 FCC Red. at 3766, '\l150.

47 U.S.C. § 161(a).
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supported by complete and verifiable data, that a rule change is warranted and that CLECs no

longer would be impaired without unbundled access to a particular element. Absent that

showing, a petition should not even be granted the imprimatur of Commission public notice. To

act otherwise, as the Commission acknowledged in 1998, "would threaten the certainty that we

believe is necessary to bring rapid competition to the greatest number of consumers.,,380

B. The Party Seeking Repeal of An Existing UNE Bears the Burden of Proving
that a Competitor Is No Longer Impaired Without Access to that UNE

The Commission seeks comment on another issue fundamental to the framework of this

review: the burden ofproof for altering existing unbundling rules.381 This issue largely has been

addressed by the Commission's policy in implementing the 1996 Act. The Commission's

consistent adherence to national uniformity; regulatory certainty and administrative practicality

requires in this context that the party seeking to remove a UNE bears the burden of proof. As the

CLEC Coalition has stated with regard to the three-year review cycle, the party seeking rule

modification should also be required to submit with its Petition compelling, relevant and verified

evidence of changed circumstances that would warrant Commission consideration and notice and

comment proceedings. Petitions such as the Joint BOC Petition of last April - which have no

hope ofpassing reasoned review - should be summarily denied, without notice and comment, as

they effectively and anticompetitively drain rivals' resources and raise their costs. The

Commission should not permit this to happen, as the resulting resource drain and uncertainty

diminish CLECs' ability to bring the benefits of competition and choice to consumers.

The reasons for requiring a strong prima facie case are evident in the Commission's

existing policy. First, the Commission consistently has recognized the need to have clear

380
UNE Remand Order, 15 FCC Rcd. at 3766, ~ 150.
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unbundling rules for the competitive market.382 Lack of regulatory certainty has, and will

continue to, "frustrat[e] the potential entrants' ability to raise capital.,,383 Secondly, the

Commission's championing of uniformity ofrules384 requires that changes to the unbundling

rules be made only for a compelling reason. Finally, concerns of administrative practicality

require that the Commission make clear that it will only entertain petitions to amend or relax its

unbundling rules upon a clear and convincing showing that competitors would not be impaired

without access to a particular element. The Commission already has invoked administrative

practicality as a reason of adoption of a "quiet period" on local competition petitions.
385

This

concern should apply equally to the Commission's review of a subsequent petition, placing the

burden ofproof and ofpresenting a substantial prima facie case squarely on the party seeking a

rule amendment.

C. Upon Any Modification of the National UNE List Reducing the Unbundling
Obligations of ILECs, the Commission Should Adopt an Explicit
Transitional Schedule and Grandfathering Rules to Avoid "Flash-Cut"
Changes in ILEC Provisioning

The Commission also seeks comment on the effect ofrule transitions on competitors and

how to ameliorate any "flash-cut" effect through adoption of a transitional scheme.386 This issue

should be decided with the same policy goals in mind as the review period and burden ofproof

issues: the need for regulatory and market stability. Should the Commission amend the current

unbundling rules in a manner that reduces ILEC unbundling obligations, carriers must be

381

382

383

384

385

NPRM, ~77.

UNE Remand Order, 15 FCC Red. at 3716, ~ 18; Local Competition First Report and Order, 11 FCC Red.
at 15559, ~ 114 (unclear unbundling and/or pricing rules will cause "great uncertainty for the industry,
capital markets, regulators and courts").

Local Competition First Report and Order, 11 FCC Red. at 15559, ~ 114.

Id., 11 FCC Red. at 15624, ~ 241-242 (explaining need for national unbundling rules).

NPRM,~77.
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allowed time under a "grandfathering" rule to reevaluate their business and network plans to

adjust for any possible effect that the changes may have.

If the Commission removes a UNE from the list, it must make clear that such a rule

change would not permit ILECs to take back or disconnect UNEs already in use. Absent an

express prohibition, they will- and customer service problems and litigation will ensue.
387

To

avoid this result, the Commission should "grandfather" all existing UNEs. This rule would

prohibit ILECs from disconnecting UNEs that are already in place or from refusing to fill UNE

orders completed prior to release of the forthcoming order. This framework will not only protect

CLECs, but it will protect current CLEC customers from losing service or suffering service

interruptions and price increases.

What is implicit in this requirement, but bears express statement, is that these UNEs must

remain available at cost-based pricing. Cost-based pricing is a chief component of the entire

unbundling concept.388 Thus, ILECs must not be permitted to change the prices ofUNEs that are

installed or ordered to general "access" rates. The CLEC Coalition urges the Commission to

state this requirement expressly in order to avoid any confusion.

In addition, the Commission should provide that all rule changes in this proceeding are

effective as to each ILEC only upon state commission approval of alternate tariffs that make

delisted network components available on just, reasonable and nondiscriminatory terms.389

386

387

388

389

NPRM,~79.

CLEC-to-CLEC cross-connects are a prime example of this phenomenon. As soon as the D.C. Circuit held
that these cross-connects are not required by Section 251, GTE Service Corp. v. FCC, 205 F.3d 416, 424
(D.C. Cir. 2000), ILECs began ripping them out in many cas. Covad High-Cap Loop Comments at 12.

E.g., Local Competition First Report and Order, II FCC Red. at 15816, ~ 628 (stating that all UNEs, as
well as interconnection and collocation, must be governed by cost-based pricing principles).

States may also elect to continue to require unbundling of the particular element on an individual state
basis, provided that their framework for decision comports "with the standards articulated in this [UNE
Remand] Order." UNE Remand Order, IS FCC Red. at 3768, ~ 156 ("[S]ection 251(d)(3)(A) allows state

... Continued
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Although a UNE may be removed under Section 251, ILECs retain the obligation to interconnect

with and provide network access to other telecommunications carriers under Sections 201 and

202 of the Act,390 and where a carrier seeks or has received interLATA relief, under Section

271.391

In this way, the UNEs upon which CLECs have relied since the UNE Remand Order will

not simply disappear, but will be replaced by another offering priced on a reasonable and

nondiscriminatory basis. Absent such a scheme, CLEC orders could be lost or delayed pending

the filing of a tariff that mayor may not actually contain reasonable and nondiscriminatory rates

or otherwise comply with the Commission's decision and the rules of both this Commission and

the relevant state commissions. By implementing this "soft landing" approach, the Commission

can avoid forcing CLECs to scramble in order to obtain alternate network element sources and/or

redevelop business plans on the fly. In turn, it will better ensure that the deployment of

competitive services is not halted or slowed.

Finally, the Commission should reaffirm that the removal of a UNE under Section 251 in

no way removes any of the express obligations of Section 271. 392 These obligations, which

expressly require the provision of unbundled loops, transport, switching, 911, operator

390

391

392

commissions to impose additional unbundling obligations as long as they comply with subsections
251(d)(3)(B) and (C).").

47 U.S.c. §§ 201, 202.

/d. §§ 271(c)(2)(B)(iv)-(viii).

UNE Remand Order, 15 FCC Red. at 3905, ~ 472 ("Although section 271 does not specify that the
checklist network elements must be provided in accordance with section 251(c)(3). the Commission
nonetheless has independent authority to ensure that items (iv)-(vi) of the checklist are provided on a
reasonable, nondiscriminatory basis."). See also id. at 3904, ~ 470 (stating that ifan element no longer
meets the unbundling standards of Section 25 I, then "the applicable prices, terms and conditions for that
element are determined in accordance with Sections 201(b) and 202(a).").
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service/directory assistance, and white pages directories,393 are separate, independent and

binding on all Bell entities with Section 271 applications or authority.

D. A "Fresh Look" Policy Should Apply to EEL Conversions and to Other
Conversions Where Access to UNEs Was Denied

The Commission also asks whether competitors should be able to "obtain a 'fresh look·

for long term commitments.,,394 Noting that it previously disallowed competitors fresh look

relief from special access termination penalties in the context ofEEL conversions, the

Commission inquires as to the "bases" upon which a fresh look approach should now apply.395

Competitors must be allowed - without penalty - to avail themselves of the

Commission's unbundling rules. Whether access to UNEs becomes possible as a result of a rule

change or clarification, or an ILEC amendment ofa past practice or policy to deny access to a

UNE or combinations thereof, CLECs must be able to convert special access to UNEs or UNE

combinations without penalty. Section 251 does not permit the imposition of impediments to or

restrictions on access to UNES.396 Moreover, as Focal stated in the comments referenced by the

Commission in the NPRM,397 "CLECs are requesting a 'fresh look' not to switch to another

provider, but to convert from one type oflLEC service to another. ,,398 ILECs must not be

permitted to circumvent federal unbundling law by denying CLECs unbundled access to

elements on the grounds that they previously had been provisioned under a different label.

393

394

395

396

397

47 V.S.c. §§ 271(c)(2)(B) (iii) - (vi).

NPRM,~80.

!d.

UNE Remand Order, 15 FCC Rcd. at 3911, ~ 484 ("In particular, the Commission found that its conclusion
not to impose restrictions of the use of unbundled network elements was 'compelled by the plain language
of the 1996 Act'[.]") (citing Local Competition First Report and Order, 11 FCC Red. at 15679, ~ 356); see
also 47 C.F.R. § 51.309(a).

See NPRM, n. 195.
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As Focal made clear, the conversion of an access arrangement to a UNE costs the ILEC

very little - it does not "require the ILEC to disconnect the circuit, but should merely modify the

billing information. ,,399 Conversion charges or termination penalties have no basis in cost,

contrary to the core tenets of unbundled pricing, and little basis in network reality. They are thus

nothing more than a financial windfall for the ILECs. Past preservation of termination penalty

windfalls has compromised CLECs' ability to access UNEs and, in turn, has curbed their ability

to reach new customers with their services. There is no sound legal or policy reason for allowing

ILEC termination penalties to continue to impeded access to UNEs. Thus, the Commission

should explicitly hold that where CLECs exercise their right to convert to a UNE arrangement,

the ILECs may not impose any charges not directly associated with the cost-base price of

effecting that conversion.

398

399

Comments of Focal Communications Corporation, CC Docket No. 96-98, at 13 (Apr. 5, 2001) ("Focal
Comments").

Id.
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VI. CONCLUSION

For all of the foregoing reasons, the Commission should expeditiously act to retain every

UNE on its current national list, remove restrictions on access to UNE combinations, define the

EEL as a distinct UNE, and adopt rules that ensure reasonable and nondiscriminatory access to

dark fiber, subloops and all other UNEs.
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Stephanie A. Joyce
Brett Heather Freedson
KELLEY DRYE & WARREN LLP
1200 Nineteenth Street, N.W.
Fifth Floor
Washington, D.C. 20036
(202) 955-9600 (voice)
(202) 955-9792 (facsimile)
jheitmann@kelleydrye.com

Counsellor NuVox Inc., KMC Telecom, Inc.,
e.spire Communications, Inc., TDS Metrocom,
Inc., Metromedia Fiber Network Services, Inc..
and SNiP LiNK, LLC

April 5, 2002
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NUVOXINC.

NUVOX INC. ("NuVox") is a rapidly growing, facilities based integrated communications provider.
NuVox emerged from the union of two regional CLECs, Gabriel and TriVergent. Using its own digital
and packet switching equipment, collocated transmission equipment in more than 205 collocations, as
well as limited fiber over-builds, NuVox serves 30 predominantly tier-two and tier-three markets in 13
states across the midwest and southeast.

Characteristic

Funding:

Market Segment:

Geographic Focus:

Product Focus:

Growth:

Provisioning
MethodlFacilities:

DCOIIFREEB/179207.1

Description

NuVox, a privately held company, has raised $550 million of equity capital for
its operations, and entered 2002 with $47 million of cash, $163.9 million of
senior debt, and $63.8 million of undrawn financing under its senior debt facility,
providing total available capital of$110.8 million and a net debt-to-invested
equity ratio of 21.25%.

NuVox provides integrated local, long distance, Internet and broadband data
communications services to small and medium-sized business customers in 30
predominantly tier-two and tier-three markets. At the present time, NuVox
serves approximately 13,000 on-net business customers, and approximately
160,000 total access lines.

NuVox serves 30 markets, in 13 states across the midwest and the southeast.

NuVox packages dedicated high-speed Internet access, web design and hosting,
and "traditional" local and long distance telephone services with unified voice, e
mail, and fax messaging, as well as advanced data services. In addition, NuVox
provides dial-up Internet services, data center services, and Customer Premise
Equipment interconnects.

NuVox entered 2002 with annualized revenues of$108 million (a 130% year-to
year increase), total available capital of more than $110 million, total assets of
$568 million, and 29 of its 30 markets reporting positive gross margins.
Annualized core broadband revenues, including those revenues from bundled
local, long distance, Internet and broadband data services, increased 249% from
$25.7 million and 55% of total revenues in December 2000 to $89.8 million and
84% of total revenues in December 2001. Moreover, 2001 revenues for NuVox
totaled $83 million, a 487% increase over its 2000 revenues of$14.1 million. In
2001, revenues attributable to core broadband bundle products grew 472%, to
$61.2 million during 2001 from $10.7 million during 2000. Gross margins for
the year 2001 were 22%, versus 16% for the year 2000. During 2001, on-net
access lines in service increased 294%, from 34,629 lines on December 31, 2000
to 136,456 lines at the end of 2001.

NuVox provides its "broadband bundle" of services using its own digital and
packet switching equipment, and collocated transmission equipment in 205
collocations. NuVox provides broadband data services to most of its customers
over an integrated T1.



Regulatory
Resources:

RBOC Relationships:
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Our limited regulatory resources are focused on interconnection agreement
procurement and dispute resolution, state proceedings, customer care, federal
regulatory and state and federal legislative activities.

We have interconnection agreements with SBC-Southwestern Bell, SBC
Ameritech, Cincinnati Bell, Verizon and BellSouth.
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KMC TELECOM, INC.

KMC TELECOM, INC. ("KMC") is a facilities-based integrated communications provider offering
voice, data, Internet and enhanced services to business customers and institutional end users
predominantly located in 35 mid-sized cities, in 17 states. KMC has deployed digital circuit switching
and advanced soft-switch equipment, as well as high-speed, high capacity SONET fiber ring networks in
each market. KMC has also deployed a national broadband data platform, which provides advanced local
and Internet access services to carrier customers in 140 markets throughout the United States.

Characteristic

Funding:

Market Segment:

Geographic Focus:

Product Focus:

Growth:

Provisioning
Method/Facilities

DCOIIFREEB/179419.1

Description

KMC is privately funded and currently is seeking funding resources to meet its
short and long term business plan needs.

KMC's core business unit provides integrated communications services,
including voice, data, Internet and enhanced services, to small and medium-sized
business customers, as well as to public and private institutional end users. In
addition, our company provides broadband data services, including advanced
data and Internet access services, to carrier customers in 140 markets throughout
the United States.

KMC's core business plan targets under-served, mid-sized cities, referred to as
Tier mmarkets. Our company serves 35 Tier mmarkets, in 17 states, including
Alabama, Florida, Georgia, Indiana, Kansas, Louisiana, Maryland, Michigan,
Minnesota, Mississippi, North Carolina, Ohio, South Carolina, Tennessee, Texas,
Virginia and Wisconsin. In addition, our company's broadband data platform
serves carrier customers in 140 markets nationwide.

KMC provides a broad array of local voice, data, Internet access, long distance
and enhanced services to its customers, including Dedicated Internet Access
services, long distance services and 800 services.

For the year 2001, the total revenue for KMC's core business unit totaled $175
million, and the total revenue for KMC's national broadband data platform
totaled $360 million. At the present time, our company serves over 14,000
customers, and operates approximately 2.8 million DS-O equivalent lines. Our
company plans to upgrade its national broadband data platform in the very near
future, and will include voice over internet protocol as a part of its local access
infrastructure. KMC's limited ability to access additional capital will negatively
impact its growth potential. Our company reduced its capital expenditures by
80% in 2001, and projected that capital expenditures will be reduced by an
additional 40% in 2002.

KMC's core business unit employs digital circuit switching and advanced soft
switch equipment, as well as high-speed, high-capacity SONET fiber ring
network transmission equipment. Our company has deployed 2,400 local route
miles of fiber, and collocated in 140 ILEC end offices. Although we have made
significant investment in each of the Tier mmarkets in which we compete, we
rely upon ILEC transmission UNEs to provide connectivity to most customer



Regulatory
Resources:

RBOC Relationship:
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locations, and between our own facilities and those of other carriers.
KMC is certificated to provide telecommunications services in all 50 states. As
such, our limited regulatory resources are focused primarily on filing federal and
state compliance reports, obtaining and maintaining interconnection agreements,
and participating, on a limited basis, in state commission complaint and
enforcement proceedings. In addition, our company has actively participated in
several proceedings before the FCC, and vigorously opposed the Tauzin-Dingell
legislation.

KMC has maintained a business relationship with the ILECs, and is currently a
party to interconnection agreements with BellSouth, SBC-Southwestern Bell,
Verizon and Qwest. Although we have made pronounced efforts to resolve our
disputes with the ILECs outside of the regulatory arena, we have nonetheless
initiated formal complaint proceedings to collect outstanding reciprocal
compensation payments owed by the ILECs, pursuant to our interconnection
agreements.
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E.SPIRE COMMUNICATIONS, INC.

E.SPIRE COMMUNICATIONS, INC. (He.spire"), formerly American Communications Services, Inc., is
a facilities-based provider of local voice, long distance, broadband data and Internet access services to
over 4,000 small and medium-sized business customers, in 38 markets nationwide, as well as a Tier I
Internet backbone provider. In addition, e.spire has deployed an extensive frame relay switching network,
superior to that of nearly any other competitive carrier. Through an operating subsidiary, e.spire also
constructs competitive telecommunications networks for other facilities-based CLECs. e.spire filed for
Chapter 11 banlauptcy protection in March 2001 and is currently seeking exit financing.

Characteristic

Funding:

Market Segment:

Geographic Focus:

Product Focus:

Growth:

Provisioning
MethodlFacilities

Regulatory

DCOI IFREEB/I 7921 0.1

Description

e.spire filed for Chapter 11 banlauptcy protection in March 2001 and is currently
seeking exit financing. At the present time, e.spire is operating with debtor-in
possession financing.

e.spire provides local voice, long distance, broadband data and Internet access
services to more than 4,000 small and medium-sized business customers, in 38
markets nationwide. In addition, e.spire operates as an Internet backbone
provider in several Tier I markets.

e.spire currently operates telecommunications networks in the following
metropolitan markets: Albuquerque, NM; Amarillo, TX*; Atlanta, GA; Austin,
TX; Baltimore, MD; Baton Rouge, LA*; Birmingham, AL; Charleston, SC*;
Chattanooga, TN*; Colorado Springs, CO; Columbia, SC; Columbus, GA;
Corpus Christi, TX*; Dallas, TX; EI Paso, TX; Fort Worth, TX; Fort
Lauderdale/Miami, FL; Greenville, SC; Irving, TX*; Jackson, MS*;
Jacksonville, FL; Kansas City, KSlKansas City, MO; Las Vegas, NV; Lexington,
KY*; Little Rock, AR; Louisville, KY; Mobile, AL; Montgomery, AL; New
Orleans, LA; New York, NY; Philadelphia, PA; San Antonio, TX; Shreveport,
LA*; Spartanburg, SC*; Tampa, FL; Tucson, AZ; Tulsa, OK; and Washington,
DC/Northern Virginia. (* indicates networks which are not equipped with a
Class 5 switch)

e.spire currently provides local voice, long distance, broadband data and Internet
access services, as well as Internet backbone facilities.

e.spire has grown rapidly since its entry into the market for switched local
services. In 2000, e.spire reported revenues of $344 million. e.spire expects to
resume normal growth upon its emergence from banlauptcy.

e.spire provides local voice, long distance, broadband data and Internet access
services using its own digital switching equipment, fiber rings and collocations,
located in 38 markets nationwide. In addition, our company has deployed an
extensive frame relay network, which is superior to that of nearly any other
competitive carrier. Through a separate operating subsidiary, e.spire constructs
competitive telecommunications networks for other facilities-based CLECs.

Our company's limited regulatory resources are focused on obtaining and
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RBOC Relationship:
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maintaining interconnection agreements, as well as participating in federal and
state regulatory enforcement proceedings, legislative proceedings, and private
dispute resolution proceedings.

e.spire is currently a party to interconnection agreements with Verizon,
BellSouth, SBC-Southwestern Bell and Qwest.
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TDS METROCOM, INC.

TDS METROCOM, INC. ("TDS Metrocom") is a successful, facilities-based provider of local voice,
long distance and broadband data services to residential and business customers located in small and
medium-sized markets throughout Illinois, Michigan and Wisconsin.

Characteristic

Funding:

Market Segment:

Geographic Focus:

Product Focus:

Growth:

Provisioning
Method/Facilities:

Regulatory
Resources:

RBOC Relationships:

DCOI/HEITJ/17695I.I

Description

TDS Metrocom is not run by short-term venture capital money. Our company
receives its funding directly from its corporate parent, TDS Telecom, Inc., which
also owns 106 ILECs serving predominantly rural areas in 28 states.

Like many other carriers, TDS Metrocom provides local voice, long distance and
broadband data services to small and medium-sized businesses, as well as to
residential customers. Of our 160,000 lines, over 75,000 are residential. (In
comparison, Ameritech has over 14 million lines in Illinois, Michigan and
Wisconsin.) In addition, we operate over 8,000 active DSL lines, 5,500 of which
are residential.

TDS Metrocom serves small and medium-sized cities that many larger CLECs
have ignored. For example, our company serves the Wisconsin communities of
Appleton, Beloit, Depere, Fond Du Lac, Green Bay, Janesville, Middleton,
Neenah, Oshkosh, Pewaukee and Stoughton, as well as a number of communities
under 10,000 in population. The actual density of the customers served in our
market areas is more similar to that of independent ILECs than to that of the
RBOCs. TDS Metrocom operates 71 active lines per square mile in S. Central
Wisconsin, 34 active lines per square mile in NE Wisconsin, and 9 active lines
per square mile in SE Wisconsin.

TDS Metrocom offers broad array of telecommunications services, which
includes local voice, long distance, and broadband data services such as DSL.

Although we are growing lines by nearly 100% each year, our expansion is well
managed and limited to what our operations support systems can realistically
digest. Our company plans to expand its operations into Indiana and Ohio,
however, only to the extent adequate returns are projected.

TDS Metrocom uses a disciplined, strict business case focus to determine
whether to deploy network infrastructure. Our company deploys its own
switches and uses unbundled loops and T-1 s. In addition, we deploy fiber over
builds on a limited, business case-justified basis.

To date, our company's limited regulatory resources largely have been focused
on important operational issues at the state level, including interconnection
negotiations, unbundled element pricing dockets, proceedings to ensure adequate
access to ILEC OSS, and complaint and enforcement activities.

TDS Metrocom has interconnection agreements with SBC-Ameritech, and
exchanges traffic with SBC-Ameritech in 3 states.
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METROMEDIA FIBER NETWORK SERVICES, INC.

METROMEDIA FillER NETWORK SERVICES, INC. ("MFN") is a leader in deployment of optical
infrastructure used to provide advanced telecommunications services within key metropolitan areas in the
United States and abroad. MFN is authorized to provide intrastate telecommunications services in the
District of Columbia and 43 states. MFN offers a broad array of telecommunications services, including
competitive access services, inter- and intra-city transport services, and transmission capacity to carrier
and enterprise customers.

Characteristic

Corporate Structure:

Market Segment:

Geographic Focus:

Product Focus:

Provisioning
MethodlFacilities:

Regulatory
Resources:

RBOC Relationship:

DCOIIFREEBIl79243.\

Description

MFN is publicly traded on the NASDAQ exchange (MFNX).

MFN provides advanced telecommunications services to CLEC, ILEC and
wireless carriers as well as enterprise customers in the United States and abroad.

MFN is authorized to provide intrastate telecommunications services in the
District of Columbia and 43 states. MFN is currently developing point-to point
intra-city networks in a number of major metropolitan markets across the United
States.

MFN is the leading provider of digital communications infrastructure solutions.
We provide the most extensive metropolitan area fiber network, a high
performing global optical IP network, state-of-the-art data centers, and award
winning managed services to deliver fully integrated, outsourced
communications solutions for carriers and Global 2000 companies.

MFN provides virtually unlimited bandwidth over its own fiber optic facilities to
key ILEC central offices in major cities across the United States. Our major
carrier customers use MFN transport as an alternative to ILEC transport services
and UNEs. Where we have not deployed our own optical fiber directly to end
user locations, we attempt to interconnect directly with the ILEC at the ILEC
central office, via a fiber distribution frame, so that MFN may exercise its right
to purchase unbundled dark fiber facilities from the ILEC.

Our limited regulatory resources are focused on obtaining and maintaining
interconnection agreements, as well as participating in federal regulatory dockets
and private dispute resolution proceedings. We have devoted significant
resources to removing building access and municipal rights-of-way impediments.

MFN is a party to interconnection agreements with SBC, Verizon, Qwest and
BellSouth. Because our company's provisioning methods rely heavily upon
maintaining favorable interconnection arrangements with the ILECs, our
interconnection agreements reflect innovative approaches to interconnection,
collocation, and UNEs which support our development competitive transport
servIces.
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SNiP LiNK, LLC

SNiP LiNK, LLC ("SNiP LiNK") is a facilities-based provider ofbundled telecommunications services to
small and medium~sized business customers and institutional end users, in suburban, southern New
Jersey, southeastern Pennsylvania and Delaware. SNiP LiNK provides bundled local voice, long
distance, broadband data and Internet access services using its own switching equipment, as well as
leased ILEC transmission facilities, including UNEs and special access. SNiP LiNK has achieved
extraordinary success in providing broadband Internet access services to school districts throughout the
greater Philadelphia metropolitan area.

Characteristic

Funding:

Market Segment:

Geographic Focus:

Product Focus:

Growth:

Provisioning
MethodlFacilities

Regulatory
Resources:

RBOC Relationships:

DCOIIFREEB/179253.1

Description

SNiP LiNK is a privately funded company with adequate capital to meet its short
term needs.

SNiP LiNK provides local voice, long distance, broadband data and Internet
access services to small and medium-sized business customers, as well as to
institutional end users. Our company has achieved extraordinary success in
providing broadband Internet access services to school districts throughout the
greater Philadelphia metropolitan area.

SNiP LiNK serves Delaware, southeastern Pennsylvania, and suburban, southern
New Jersey.

SNiP LiNK provides bundled telecommunications services, including local
voice, long distance, broadband data and Internet access services.

For the year 2001, SNiP LiNK's total revenues increased by 50%.

SNiP LiNK provides bundled telecommunications services using its own
switching equipment, as well as leased ILEC transmission facilities, including
UNEs and special access. The majority of our company's dedicated service
customers receive turnkey package services, provided by SNiP LiNK's own CPE
on a legacy TDM delivery. In addition, SNiP LiNK recently deployed its first
fiber ring.

SNiP LiNK's limited regulatory resources are focused primarily on maintaining
its current interconnection agreements with Verizon. At the present time, SNiP
LiNK is working to provision its first EEL orders in New Jersey, in accordance
with recent regulatory changes implemented by the New Jersey Board of Public
Utilities.

SNiP liNK is a party to four interconnection agreements with Verizon. Pursuant
to those agreements, SNiP LiNK currently exchanges traffic with Verizon in
Delaware, Pennsylvania and New Jersey. SNiP LiNK will begin to exchange
traffic with Verizon in Maryland in 2002.
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AFFIDAVIT OF EDWARD J. CADIEUX
NUVOX, Inc.

I, Edward J. Cadieux, pursuant to 28 U.S.c. Section 1746, do hereby declare, under
penalty ofPerjury, that the following is true and correct:

1. I am employed as Vice President ofRegulatory and Public Affairs by NuVox, Inc.

("NuVox"). I have more than 20 years of regulatory, legal and public policy experience

in the telecommunications industry.

2. My business address is 16090 Swingley Ridge Road, Suite 500, Chesterfield, Missouri

63017.

3. NuVox is a rapidly growing, facilities-based integrated communications and applications

services provider, offering local voice and data services, domestic and international long

distance services, dedicated high speed internet access, digital subscriber line access,

unified voice, e-mail and fax messaging and other advanced services, including but not

limited to local area and wide area network management, virtual private networks,

website design, web page hosting, audio conferencing and a comprehensive set ofweb-

based business applications. NuVox's marketing focus is to offer small and medium-



sized business customers a competitive alternative for all of their communications-related

needs. NuVox provides service in 30 markets in 13 states throughout the Southeast and

Midwest. A list of the markets served by NuVox is attached hereto as Schedule A.

4. The purpose ofmy Affidavit is to provide information relevant to the Commission's

review of the unbundling obligations of Incumbent Local Exchange Carriers ("ILECs").

5. NuVox has constructed its networks using what is generally referred to as a "smart

build", capital efficient approach. We have installed our own voice and data switching

infrastructure, but lease the transmission elements of our networks from the serving

incumbent local exchange carrier ("ILEC") or, where available, from other providers

("third party providers"). NuVox does not self-provision loop or transport facilities.

Even under the smart build approach, NuVox is very much a facilities-based carrier, with

30 ATM data switches and 14 Class-5 digital voice switches installed, 205 collocations

deployed and in service, and multi-service customer premises equipment supplied to

many ofour customers, supporting integrated voice and data service over leased DS1

loop facilities.

6. This network configuration allows NuVox to offer integrated voice and data services via

broadband access to small and medium-sized business customers throughout the entire

geographic extent of the city markets we have entered - i.e., we are not tied to the limits

of a fiber-ring serving a small, concentrated business district, but can extend choice to

business customers throughout a metropolitan area. However, this approach is premised

on the availability of reasonably-priced loop and transport facilities from the serving

ILEC or from third-party providers in each of our 30 markets.



7. As it has deployed its networks, NuVox has aggressively sought out third-party vendors

in an effort to ensure that it obtains the best possible price for the leased facilities it

requires to connect its customers to its switching platforms. Regarding loop facilities,

NuVox's preferred approach is to utilize DSl level circuits to provide integrated voice

and data services. Most of our customers and lines are served in this manner. (For very

small customers, we use leased 2-wire analog loops for voice service and DSL loops for

internet access).

8. Regarding HiCap (i.e., DSl or higher level) loops, NuVox does not obtain these facilities

from third-party providers in any of our markets. Our experience has been that third

party providers do not offer a viable source ofHiCap loop facilities. To the extent third

party providers have deployed any HiCap loop facilities in our markets, these facilities

generally are in the form of fiber-rings with limited geographic coverage (i.e., connected

to a limited number ofmulti-tenant buildings), which is not compatible with NuVox's

approach of offering service on a ubiquitous basis throughout a metropolitan area.

Moreover, even within their limited geographic coverage, the availability of facilities

from third-party providers is speculative at best - i.e., generally NuVox is not aware of

third-party providers actively offering HiCap loop facilities on an unbundled, wholesale

basis.

9. With respect to dedicated transport (i.e., dedicated DSl and DS3 facilities connecting

from the customer's ILEC serving end office to NuVox's hub site or to another ILEC

wire center), again consistent with its smart-build approach NuVox does not self

provision these facilities. Instead, NuVox leases either DSl or DS3 circuits (depending

on capacity requirements over specific routes) from the serving ILEC or from third-party



providers. With respect to DSI dedicated transport, virtually all of the facilities NuVox

obtains are from the serving ILEC. Generally, potential third-party providers of

dedicated transport are facilities-based CLECs that have deployed collocations and their

own dedicated transport facilities, and have made a business decision to offer portions of

their transport capacity on an unbundled, wholesale basis. With respect to DS 1 transport,

NuVox's experience across its markets has been that where these third-party providers

exist they either do not offer dedicated transport at the DS1 level (only at the DS3 level

or higher) or that operational interfaces at the DS1 level are too problematic for third

party providers to be a viable facility source.

10. Even if third-party vendors would offer DSI transport on an unbundled wholesale basis,

those alternative vendors would only provide a partial alternative transport facility source

because their own transport facilities are built to only a subset of ILEC serving wire

centers, to other telecommunications carrier points of presence and to select, high density

office buildings and campuses. They do not provide anything approaching the

geographic ubiquitous coverage that NuVox requires to serve small and medium-sized

business throughout a metropolitan area.

11. With respect to DS3 dedicated transport, the availability of third-party-provided DS3

facilities varies market-to-market. In some NuVox markets there is either no third-party

provider ofDS3 transport or only a single third-party provider and, as discussed above,

within any particular market third-party providers collectively do not provide anything

approaching the ubiquitous geographic coverage of dedicated transport that NuVox

requires. In those markets where NuVox obtains capacity from ILEC OC rings to extend

DS3s, third-party providers generally do not have the geographic coverage to offer a



competitively-priced alternative to the serving ILEC. Even in these circumstances, the

serving ILEC's OC ring does not offer a source ofDS3 connectivity to all ofNuVox's

serving area, since we are serving customers (via DS1 loop/dedicated transport

combinations) on a ubiquitous basis, including substantial areas not covered by our

collocations.

12. In some instances, ILEC special access is the only feasible alternative available to NuVox

for DS3 transport - i.e., where we obtain DS3 facilities carrying both UNE trunks and

tariffed services, some ILECs (SWBT) will not permit "commingling" and will offer the

DS3 carrying tariffed services only under the access tariff.

13. DSls obtained from ILECs as special access circuits are not competitively priced. These

facilities are not priced based on TELRIC and therefore do not reflect the costs of an

efficient provider of transport facilities. NuVox's experience has been that ILEC DS1

transport facilities generally cost as much as 2 to 4 times the level of the same DSI

transport facility when provided as a UNE (e.g., typically Ameritech DS1 UNE transport

is approximately $200 per month, whereas the same DS1 transport facility obtained under

its special access tariff may cost anywhere from approximately $400 to $800 per month.)

DSl transport obtained through ILEC special access tariffs inflate a CLEC's cost of

doing business to a point which is unprofitable, making it essential that ILECs come

immediately into compliance with the law and perform special access to EEL conversions

in a timely and efficient manner.

14. In many other instances, NuVox cannot obtain dedicated transport from the serving ILEC

directly as UNEs. This is particularly true regarding DS1 dedicated transport, but also

includes some DS3 transport facilities (i.e., some DS3s connecting to ILEC central



offices where NuVox does not have collocation) For these dedicated transport facilities

NuVox must first lease these facilities as special access and then convert to UNEs under

the Commission's special access to EEL conversion rules. DSI and DS3 dedicated

transport obtained as special access are priced excessively and, while a short-run

necessity for NuVox where direct EELs are not available, do not offer a sustainable,

economically-viable basis for providing integrated voice and data services. The

availability of ILEC-combined DS1 loop/DS1 or DS3 dedicated transport facilities

directly as UNEs - as opposed to only through a conversion of special access facilities 

varies among ILECs and, in some instances, within an ILEC's region between states or

even between portions ofmarkets. In NuVox's seven markets in the SWBT region, in

most instances we are able to obtain dedicated transport directly as UNEs as part of a

DS1 loop/dedicated transport combination - i.e., the Enhanced Extended Link ("EEL").

SWBT has made these facility combinations available as UNEs as result of either state

arbitration decisions or as a product of its "2A" interconnection agreements filed in

conjunction with their Section 271 applications.

15. However, in a number ofNuVox's other markets the serving ILECs (Ameritech,

BellSouth, Cincinnati Bell and Verizon) do not voluntarily offer DSI loop/dedicated

transport as UNEs directly, but instead require these facilities first be deployed and billed

as special access circuits and then converted to UNE pricing as EELs. As a result, many

ofNuVox's DSI dedicated transport facilities (and some DS3 transport) in markets

served by these ILECs are initially ordered and billed pursuant to the ILECs special

access tariffs. In reviewing the ILECs' unbundling obligations, NuVox urges the

Commission to take into account the extent to which some ofthese very same ILECs



have failed to implement the Commission's directives regarding special access to EEL

conversions in a timely and efficient manner. NuVox has encountered difficulties with

the ILECs in getting these conversions accomplished. NuVox's experience has been that

the ILECs it has dealt with on special access to EEL conversions were either initially

unprepared to process the conversions and/or created artificial barriers to conversion of

these facilities to UNEs. For example, Ameritech did not have the internal order

processing systems and procedures in place to handle special access to EEL conversions

when NuVox began the process in first quarter, 2001. Shortly thereafter, in three

separate incidents, Ameritech inadvertently disconnected service to a total of 50 NuVox

Ohio customers when Ameritech attempted to process the conversion of orders. In

September, 2001, Ameritech caused a fourth outage incident. NuVox found that

BellSouth, Cincinnati Bell and Verizon were likewise initially unprepared last year to

promptly process special access to EEL conversions. BellSouth created other barriers to

special access to EEL conversions - e.g., it raised the specter of threatening to seek

recovery of "leaky PBX surcharges" from CLECs as a consequence of their submission

of conversion requests. Ultimately, BellSouth backed away from that position.

Nevertheless, this is an indication ofthe type of roadblocks CLECs have faced in

attempting to convert these facilities to UNE pricing.

16. Retention of the mandatory unbundling requirements for HiCap loops and transport will

promote"the continued growth ofboth voice and broadband competition. NuVox and an

increasing number of CLECs are combining ILEC HiCap Loop and dedicated transport

facilities to provide bundled voice and broadband data services. See March 12, 2002

Yankee Group Research Notes, attached hereto as Schedule B (describing the bundled



voice and data over T-1 facilities by Allegiance Telecom, XO Communications, ITC

DeltaCom and NuVox). Combining voice and data over HiCap facilities creates an

efficient use of network facilities and facilitates competitive pricing and convenience for

the customer. Combining voice and data over leased ILEC HiCap facilities provides a

method for bringing broadband service to market segments and to geographic locations

that otherwise have limited or no broadband supplier alternatives. Bundled voice and

data via leased ILEC HiCap facilities allows NuVox to drive the offering of voice and

broadband data services down market - to small and medium-sized business customers, a

market segment historically underserved by the ILECs. This serving strategy also

permits NuVox to offer service broadly throughout the markets it serves - i.e., by leasing

HiCap facilities from the ILEC we are not limited to offering service along a fiber ring

route or constrained by the boundaries of a cable network.

17. In order to promote the expansion of broadband services, the Commission must require

that ILEC HiCap loop and transport facilities remain available as UNEs. HiCap facilities

under ILEC special access tariffs are priced excessively and therefore provide no

substitute for UNEs. Because UNEs are priced based on TELRIC, those prices reflect the

costs ofan efficient supplier. In contrast, ILEe special access tariff rates for the same

HiCap facilities can be several times the comparable UNE price.
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State ofMissouri )
) SS

County of St. Louis )

Edward 1. Cadieux being duly sworn states that he is the Vice President, Regulatory and
Public Affairs ofNuVox, Inc., and that the facts set forth above are true and correct to the
best ofhis knowledge and belief

Subscribed and sworn to before me, this 4th day of April, 2001.

My commission expires:

ELLEN RUBIN
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1. Macromedia's Release of Flash MX and Flash Player 6 Promises to Significantly
Affect Market

Internet Business Strategies
by Lisa Melsted and Paul Ritter

Event

On March 4, Macromedia announced a new version of its ubiquitous Flash rich
media player, Flash Player 6, and a new development tool, Flash MX. Flash MX
represents the first of a series of anticipated product upgrades that the company
plans throughout the year.

Market Impact

Prior to this upgrade, Flash had been known as a tool that proliferated showy
graphics and animations all across the Web. Macromedia's latest release is
beginning to mature from a graphics tool to a full-service site-building application.
Since more than 98% of online users can view Flash content, the potential market
impact is significant. The built-in media player is based on Sorenson Media's Spark
codec, which allows video content to be displayed as part of Flash-created Web
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pages and does not require users to launch external players such as RealPlayer or
Windows Media Player. This will result in more users seeing the content that is
created. The new development tool provides developers with the ability to create
easy-to-use forms on Web sites that will greatly improve user experiences online.
Enterprises that have been reluctant to move forward with Web initiatives that
incorporate streaming or rich media content due to the high costs involved will see
financial benefits from both reduced development costs and increased consumption
of content by users, thereby increasing the potential return on investment in such
initiatives.

Conclusions

With an estimated 1 million developers already utilizing Flash products to create
Web sites and online content, the use of the new development tool and the media
player are likely to result in the following:

• Easier site development and rich media integration by Web developers.

• Better online user experience and site navigation-fewer clicks will be
required to complete Web-based forms and online tasks.

• Improved capabilities for businesses to integrate multiple types of interactive
rich media content for corporate applications such as online advertising,
branding and marketing, product launches, corporate communications, and
training and education.

• Reduced costs for enterprises looking to deploy rich media content on their
Web sites.

The ubiquity of Flash plug-ins on user systems, as well as the existing popularity of
Flash among the development and design communities, sets up these new
offerings to take the market lead in the development and application tools space.

E38GK to .. TfJlJle.ofContents

2. Sun Jumps on the Antitrust Lawsuit Bandwagon

Application Infrastructure & Software Platforms
by Neal Goldman

Event Summary

On March 8, Sun Microsystems filed a private antitrust lawsuit against Microsoft
seeking: a) damages from what Sun claims is anticompetitive behavior toward
Java; b) to have Microsoft ship a current Sun Java Virtual Machine (JVM) in
Windows XP; and c) to stop Microsoft from distributing Microsoft's own JVM. Sun
claims that it believes it will be able to justify damages in excess of $1 billion.

Market Impact
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This lawsuit is primarily a non-issue for enterprises and will have minimal impact on
the adoption of Java technology by enterprises and developers in the next 6-12
months. The largest impact will be the extended publicity in the popular press that
continues to be a thorn in Microsoft's side. The fact that a JVM is not bundled as
part of Windows XP is hardly a barrier to Sun's success with Java. Windows XP is
not setting the world afire, and any halfway-sawy consumer, enterprise, or
developer who wishes to use Java can easily download a JVM. The significant
penetration rates-well in excess of 50%-for popular add-ons such as the
RealPlayer, ICa, AIM, Flash, and Shockwave show that users can and will
download extensions that add value. Additionally, client-side Java is a very small
percent of Java usage compared to J2EE on the server, and any enterprise that
wishes to have a compatible multiclient JVM will not choose Microsoft's.

The Sun/Microsoft settlement agreement of January 2001 currently prohibits
Microsoft from shipping current versions of Sun's JVM, even if it wanted to. The
Yankee Group expects the lawsuit will ultimately be settled by Sun licensing the
Java JVM to Microsoft with a commitment by Microsoft to ship the certified JVM for
some period of time.

Recommendations

• Enterprises should not let this lawsuit distract from their technology
usage decisions. Those enterprises using client-side Java as part of their
public presence should test their applications for compatibility with both Sun's
and Microsoft's JVM. Those companies using client-side Java as part of their
internal application infrastructures, particularly those with multiclient
environments, should limit compatibility issues by ensuring that client devices
are using a certified JVM.

• Sun should focus on alternatives beyond Microsoft to getting certified
JVMs on users' desktops. Apple licensed a JVM that it includes as part of
Mac as x and uses this feature as a marketing differentiator compared to
other machines. Sun should strike similar bundling deals with IBM, Compaq,
Dell, and HP to put its JVM on the vast majority of consumer and enterprise
desktops, and head Microsoft's JVM off at the pass.

Back to TaQ/e of Contents

3. Sony Ericsson Announces First Devices Under New Brand

Wireless/Mobile Europe
by Philip Taylor

Event Summary

On Tuesday, March 5, Sony Ericsson, the joint venture between consumer
electronics giant Sony and Swedish telecom equipment vendor Ericsson,
announced the first fruits of the companies' collaboration by unveiling six new
handset models-three of which target the European market. To be launched
commercially the week of March 10, the T68i is MMS-compliant and contains an
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integrated digital camera. The P800 smartphone, to be launched in the third
quarter, is EPOC-enabled and will compete against Nokia's 7650.

Market Impact

Since Sony and Ericsson announced their joint venture in October 2001, the
industry has been split as to whether Sony's undoubted consumer design
credentials could be successfully married to Ericsson's expertise in wireless
telephony. The series of announcements on March 5, which extended beyond
device announcements to encompass content offerings, bode well for Sony
Ericsson as it attempts to meet some extremely bold profitability targets.

Conclusions

• Sony Ericsson has correctly identified color screens as a crucial component in
the replacement phone market and is looking to capitalize on the strong sales
of the Ericsson T68 launched in Europe last October. Until Nokia introduces a
mid-range color device, we expect it to continue to lose sales to Ericsson from
its 8310 and 6310 ranges.

• With Nokia strongly focused upon MMS, the Sony Ericsson announcements
reinforce our view that MMS is shaping up to be a major applications
category, as vendors and operators push revenue opportunities aggressively
to market.

• The announcement that Sony will make services for its new devices
including access to music, movie clips, and games based on Sony-produced
films-available through wireless network operators is a potentially market
making move. At a time when operators are increasingly examining strategies
by which they can market and monetize the delivery of content, such a
package will have undoubted appeal.

Back to Table of Contents

4. The Right Moves: TiVo Adds Well-Chosen Partners, Features to Support DVR
Penetration

Media & Entertainment Strategies
by Adi Kishore

Event Summary

TiVo has announced a string of key initiatives in recent months, capped by an
exclusive distribution agreement with leading electronics retailer Best Buy,
announced on March 5. The new deal follows a software licensing arrangement
with Sony, an increase in the monthly fees for the service, the introduction of the
new TiVo-built "Series2" unit, and an agreement that makes TiVo the primary
provider of digital video recording services for DIRECTV.

Market Impact
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TiVo has been successful in building brand recognition, but not so successful in
convincing consumers that digital video recorders (DVRs) offer substantially higher
value when compared to the VCR. TiVo currently has 380,000 subscribers. These
agreements signal TiVo's recognition of the problems in educating consumers and
will provide additional marketing muscle to the push for DVR adoption.

Analysis

• Anticipating rapid consumer adoption, TiVo originally saw itself becoming a
virtual TV network, providing time-shifted TV programming to consumers
based on their preferences. However, sluggish market response has proven
that DVRs will not replicate the steep adoption curves for DVD or DBS. DVRs
will gain penetration along a much flatter curve, but will continue to grow
incrementally, with the installed base crossing 1 million homes this year.
Integration into satellite receivers, set-top boxes, and consumer electronics
products will drive DVRs into 18.6 million homes by year-end 2006.

• As a result of slow adoption rates at this time, the company has recognized
that licensing its technology to consumer device manufacturers and network
operators will help drive market penetration. A small start-up lacks both the
marketing budgets and the experience in consumer education that electronics
retailers and manufacturers have. In Best Buy and Sony, TiVo has two
partners that are leaders in educating U.S. consumers on the benefits of
emerging technology products.

• TiVo's new Series2 Platform offers streaming music, video-on-demand, and
games, thereby enhancing the value proposition of the device. These features
will add further impetus to TiVo's partnership agreements. While DVR
adoption will not be explosive this year, TiVo's recent initiatives are a sound
approach to addressing market realities and will help spur DVR penetration.

Back to Table of Contents

5. Shin Sat's iPSTAR Gets $250 Million in Credit Support

Convergent Communications Asia-Pacific
by Agatha Poon

Event Summary

On March 5, Thai satellite operator Shin Satellite announced that the company has
secured a $250 million loan from U.S. Export-Import (Ex-1m) Bank as part of the
financing for its iPSTAR project. The new broadband iPSTAR satellite has been
viewed as the company's growth engine, providing high-speed data capacity for
Internet and multimedia applications. The satellite is scheduled to be launched in
2003.

Market Impact

The iPSTAR project comes as the concept of broadband begins sweeping the
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region, and ISPs begin looking for new revenue streams amid increased market
competition. The U.S. Ex-1m Bank's approval of $250 million in credit support might
not bring about a revolution in Asian broadband circles, but it goes a lot further in
guaranteeing that at least one dedicated two-way satellite broadband offering
makes it to the market.

Indeed, the idea of bypassing the already congested terrestrial network via two-way
broadband satellite has already been accepted by a number of regional and local
telecom veterans. Prior to the approval of project financing, Railcom in China and
Baycom in Malaysia signed MoUs with Shin Satellite to utilize iPSTAR-1's capacity,
offering broadband satellite services to areas where DSL and cable modem
deployments are nonexistent.

Recommendations

• While broadband services have yet to become a ubiquitous offering, the
growing number of broadband providers suggests that Shin Satellite's
iPSTAR will face increasing price pressure going forward. The company will
need to be well aware of the market dynamics and implement innovative
marketing to offset the effect of price erosion.

• Since Shin Satellite's iPSTAR is a single broadband satellite, systems backup
will be a concern among potential customers. As such, the company must
demonstrate its back-up capabilities in the event of a system failure.

• Given the financial commitment required to operate broadband networks,
broadband service providers will need to coordinate with various parties in the
broadband value chain such as suppliers, content providers, and integrators.
Therefore, they must adapt to new models of cooperation and profitability.

6. Nortel Switches Focus

Communications Network Infrastructure
by Marian Stasney

Event Summary

On March 6, Nortel Networks announced that it was discontinuing development on
its photonic core switch, the OPTera Connect PX. The all-optical switch, based on
3-D MEMS technology, was intended for long-haul transport applications along with
the OPTera Connect HDX grooming switch. The Connect PX was based on
technology obtained through the acquisition of Xros in March 2000 for Nortel
Networks common shares of stock equivalent to $3.25 billion.

Market Impact

Nortel is not the first vendor to cease development of an all-optical core switch. On
April 5, 2001, Cisco Systems announced it was discontinuing the ONS 15900 due
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to lack of acceptance from the service providers. Currently available optical
switches, such as Lucent's WaveStar LambdaRouter and Corvis's CorWave as,
are massive, consume power, and are expensive to deploy. All of this bodes well
for start-up vendors, like Calient and AcceLight, as well as incumbent vendors
Alcatel and Tellium-all of which have plans to ship second-generation optical core
switches that are an order of magnitude improved due to advances in components
and subsystems.

Conclusions/Recommendations

• While the market for these all-optical long-haul switches will not intensify until
late 2002 into 2003, there is opportunity for a product that is faster, smaller,
less expensive, and more manageable. Service providers would like to be
able to switch lightwaves but current offerings cost too much and are difficult
to deploy and manage. Most will wait for the next wave of optical switches
that are less expensive to employ.

• Vendors are solving existing technical problems in the next iteration of
products; but rather than focus on a relatively quiet market, like Nortel
Networks they are turning their attention to the more active metropolitan-area
network. Larger vendors that need to add these switches to their product
portfolio when the market improves will likely turn to acquisitions to get them.

• Manufacturers of the next generation of optical components should be taking
advantage of this quiet period. It takes 12 to 18 months to incorporate new
technology into a product, so now is the time to be accepting designs and
getting into vendor evaluations.

8E1Gk...tQIab!~ ...QtCQnt~nts

7. Troubled ntl

Convergent Communications Europe
by Justin Neville-Rolfe

Introduction

Set-top manufacturer Pace Micro halted product shipments to ntl, the UK's largest
cable operator, during the week of March 4. Pace, which generates 28% of its
annual revenues from ntl, will only resume shipments if the troubled cable
operator's credit rating improves. In the same week, the UK's other major cable
player, Telewest, pulled out of merger talks with ntl.

In recent weeks, ntl's market capitalization has fallen to a mere $50 million (or just
over $10 per subscriber) from its January 2000 peak of $33.5 billion. With $17
billion in debt, it faces a serious threat of insolvency.

The company has responded by attempting to raise average revenue per user
(ARPU), with an upgrade of its residential cable modem package from 512 Kbps to
1 Mbps for $70 (£50) per month. All this is in the context (over the last three

file://C:\WINDOWS\Temporary%20Internet% 20Files\ygrn3-12-2002 ...t 3/21/2002



YGRN 3-12-2002 Page 9 ot Itl

months) of small-scale disposals, significant redundancies (especially in
marketing), and the contracting of financial consultants to advise on future funding
possibilities.

Analysis

New customer acquisition would seem very difficult, as is increasing ARPU. Voice
revenues are hard to raise in the short term, and dial-up Internet is already
provided for free. Cable modem revenues can grow if existing users of the Pace
integrated set-top box and cable modem decide to order the broadband access
option, which does not require a supplementary truck roll. However, the Yankee
Group is skeptical about consumers' willingness to double their cable modem bill
for 1-Mbps access without compelling content to leverage this speed.

Recommendations/Conclusions

• A fire sale of ntl assets could attract a number of buyers; the company owns
an attractive customer base and a decent business infrastructure.

• Any purchase assuming ntl debts appears unlikely, since it would effectively
cost approximately $3,515 per subscriber (our gross calculation being $17
billion in debts plus a $50 million market cap divided by 4.8 million
subscribers).

• Even though ntl paid more than $7,500 per subscriber in mid-1999 from
Cable & Wireless, it will have difficulty selling these subscribers for half that
price. Few companies have the cash or the appetite.

• Creditors are unlikely to see a full return on their investment, and should work
with the financial strategists to maximize returns and keep ntl running.

E3aGkJoTaLJ1~ of Contents

8. Dominion Telecom: Adding Value by Connecting the Dots

Wholesale Communications Services
by Seth Libby

Event

On March 4, Dominion Telecom (DT) announced that it has completed a 1,000
route-mile dark-fiber connection between Chicago and Washington, D.C. Along this
route, DT will sell both dark fiber and capacity, with the latter expected to be fUlly
available by the end of June. DT, a subsidiary of Dominion (a major U.S. utility), is
a super-regional carriers' carrier serving the eastern and mid-Atlantic United States.

Market Impact

Overcapacity, heavy debt loads, and a slowing economy have inflicted substantial
pain upon the wholesale telecommunications market. The severity of the pain
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varies by firm, however, and most industry assessments fail to reflect this fact.
While national carriers' carriers like Global Crossing, Williams Communications,
and Level 3 fight for survival, regional players like DT, Progress Telecom, Fibertech
Networks, Florida Power & Light, and Norlight are faring better. One of the key
advantages for these firms is their ability to provide facilities-based services within
Tier 2 and Tier 3 markets, and to connect them with Tier 1 markets. On the
upstream side of the market, DT will benefit from demand for dark fiber and
capacity by national carriers, including carriers' carriers and incumbent IXCs,
seeking to support off-net connections or to build-in network diversity. On the
downstream side, DT will see increased local demand for its services as ILECs,
MSOs, and wireless service providers push to introduce wireless, long-distance,
and broadband/cable in these typically underserved markets.

Conclusions

• The new route adds depth and diversity to DT's network reach. Consistent
with the company's build-out strategy to date, the route serves predominantly
Tier 2 and Tier 3 cities but terminates in Tier 1 cities on each end.

• Demand for dark fiber on this route is undoubtedly weaker than it was just a
year ago. That said, DT should have no problem selling enough of the fiber
over the next three years to cover its investment costs. First, the route's city
pair grouping (Chicago to D.C.) is top-notch and ensures plenty of traffic
demand. Second, the route utilizes unique railroad rights-of-way (ROWs) that
provide diversity to existing carrier routes between these cities. Third, given
that DT has reportedly already sold some of the fiber-no small feat at this
point in time-sales efforts should only improve as the economy recovers.

• Tier 2 and Tier 3 markets will enjoy steady upside growth over the next few
years. The Yankee Group estimates demand for wholesale services
(excluding dark fiber) in Tier 2 and Tier 3 markets will increase from $5.43
billion in 2002 to $10.1 billion in 2005.

Back to Table of Contents

9. MIAKO Net Project to Start Wireless Internet Connection Based on IPv6

Convergent Communications Asia-Pacific, Japan Market Strategies
by James Walsh

Event Summary

On February 28, MIAKO Net Project-a group consisting of the nonprofit
organization Sustainable Community Center Japan as well as various industry and
university cooperative bodies and individuals-started trials of a wireless Internet
service based on IPv6, in cooperation with the wireless equipment maker Root Inc.
The field test is being held in Kyoto Prefecture and is expected to continue through
the end of March.

Market Impact
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Already, MIAKO Net Project has built about 70 base stations, mostly around "hot
spots" such as train stations, conference halls, and universities in Kyoto. The
number of base stations is expected to reach at least 100, which will make the
experiment the largest-scale implementation of IPv6 in Japan.

Globally, the migration to IPv6 is still in its early stages. However, with strong
government mandates, Japan and other Asian countries are leading the way.
Several Japanese operators are showing strong commitment and are deploying
networks that carry IPv6 and IPv4 traffic.

Also, a number of key trials, which point the way to how the technology may be
used in the future, have been conducted. As with similar wireless Internet service
deployments at hot spots in other Japanese cities, trials have been carried out that
use IPv6 devices in ITS and home-networking applications. A powerful feature of
MIAKO Net Project's wireless Internet service is that, because Root's router has a
hand-over function based on the Mobile IP standard, users can remain connected
while moving between the service areas.

Recommendations/Conclusions

• As the diversity of devices and applications supported by the Internet
continues to increase, the migration to IPv6 will become inevitable. It is vital
for end users, service providers, and vendors to fully understand the
technology and start to establish a deployment strategy.

• There is an opportunity for vendors of software and hardware to lead the way
in proactively developing, producing, and marketing IPv6-compliant products.
Vendors should also support service providers to drive user interest and
demand.

• Wireless access services based on wireless LAN technology are gaining in
popularity, and large-scale trials are starting to be conducted. Operators and
vendors should work closely with government bodies and organizations such
as the MIAKO Net Project to derive business models that will allow
commercialization of these services.

Back to Table of Contents

10. Enterprise Portals Open Doors to Business Users

Application Infrastructure & Software Platforms
by Robert Perry

Event Summary

Epicentric announced its Foundation Builder on February 19, followed by
Plumtree's announcement of its Portal Studio Server on March 4. Plumtree's Studio
Server provides an easy way for users to connect applications, and Epicentric's
Foundation Builder lets business groups deploy and manage new portal
applications to meet the specific needs of their department or constituencies. With
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these products business users can now meet their changing requirements without
competing for scarce IT resources.

Market Impact

Portal frameworks have achieved considerable success as a platform for rapidly
creating and deploying Web-based applications. This success has attracted
infrastructure providers BEA and Oracle, which now offer portal components with
their J2EE application servers. Underlying these moves is the battle for the mind
share of the corporate developer. IT developers are comfortable with scripting
languages and Visual Basic, and are not system architects writing C++ and Java.
These skills are easily applied to ready-built frameworks and tools for basic self
service applications provided by the portals.

BEA WebLogic Workshop and Oracle JDeveloper are designed to bring Java within
reach of the corporate developer, enabling IT departments to deliver Java
applications that run on J2EE application servers and utilize the new infrastructure
components.

As the infrastructure providers have reached out to corporate developers, Plumtree
and Epicentric have moved on to the more numerous systems analysts and
business users. Portal vendors have succeeded thus far due to their ability to
market and sell business value. These agile vendors are now wisely empowering
business users to extract the value from their tools themselves.

Recommendations

• Portal buyers must consider their target users and available IT resources, and
select a solution that the organization can best use to meet business
objectives.

• Pure-play vendors are on the right track toward making their solutions easy to
implement, manage, and adapt to current and future business needs. They
must also continue up the infrastructure stack and add application capabilities
such as knowledge management and collaboration while seeking to leverage
the infrastructure platform on which they sit.

• Infrastructure companies have made logical decisions to add basic portal
components to the infrastructure, but must recognize that they lack the
experience and technology of portal players to deliver business value. They
should continue to partner with players higher up the stack to provide the
complete solution.

Two recent Yankee Group Application Infrastructure & Software Platforms
Reports-"Door Remains Open in Rapidly Maturing Portal Market" (February 2002)
and "Where Does the Corporate Portal Go Next?" (November 2001 )-explore
these and other trends more deeply.

Back to Table of Contents
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11. Australia's Pay-TV Deal: Broadband Panacea?

Australasian Market Strategies, Internet Strategies Asia-Pacific
by Rob Padgett

Event Summary

Page 13 of 18

The week of March 4 saw the announcement of a historic solution to the structural
problem of too-high content costs, which has plagued Australian pay TV since its
inception in 1994. A proposal has been submitted to the Australian Competition and
Consumer Commission (ACCC) to approve the creation of an effective wholesale
content purchasing monopoly by FOXTEl (50% Telstra, 25% News Corp., and
25% PBl).

Market Impact

This proposal represents the culmination of eight years of bitter competition fought
by unprofitable entities as they duplicated infrastructure, paid high prices to
Hollywood studios, and wasted fortunes trying to create unique sports programming
(e.g., Murdoch's ill-fated and reputation-damaging "Super league").

Change became likely following SingTel's purchase of Optus (complete with its
fixed-cost underperforming multimedia division); easier with the demise of One.Tel,
a potential News/PBl telephony competitor via FOXTEl; and certain with the
appointment of Sam Chisholm (BSkyB veteran and chairman of FOXTEl) to the
Telstra board. Chisholm has catalyzed a solution that apparently solves everyone's
problems. FOXTEl, now able to negotiate with higher subscriber numbers, will
handle content purchasing for both Optus and FOXTEL. Telstra and Optus will
retail the content on their respective cable systems-now bundled with telephony
and Internet.

Herein lies the opportunity to boost Australia's flagging broadband fortunes. The
offering of attractive service bundles will greatly assist the introduction of
broadband Internet access to a wide consumer audience via cable. The timing is
perfect given recent efforts by both industry (Broadband Exchange) and
government to stimulate broadband takeup beyond Australia's relatively low 2% of
households.

Recommendations

• The ACCC should require the cable system operators (Telstra and Optus) to
extend the current analog open-access regime to the future digitized systems
as a condition of approving the pay TV proposal.

• The government should reexamine the flawed Datacasting rules as part of its
broadband stimulus initiative with a view to allowing more entertainment
content on nontraditional media (see the March 2001 Yankee Group
Australasian Market Strategies Report, "Brakes on Australia's Digital Future
Regulatory Effects and the Protection of Traditional Media Interests").
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• Telstra should ensure that the FOXTEl content is made available to as wide
an audience as possible through commercial arrangements with competitive
broadband players (subject to revision of the Datacasting rules).

12. Data-Driven Enterprise Applications Move to the Forefront

Business Applications & Commerce
by Lisa Williams

Event Summary

Enterprises are beginning to build rich "content networks" that drive enterprise
systems for electronic commerce, supply chain and manufacturing, and distribution:

• Nortel Networks entered into a partnership with data-driven software provider
NetFormx, a firm that is creating a rich store of data including attributes and
valid configurations of the company's telecommunications products.

• Emerson Electronics, the $15.5 billion diversified manufacturer known for its
electronic and electromechanical controls, instituted a "material information
network" using i2 software to manage information about commodity
purchases across its more than 60 divisions. In purchasing on just one
commodity alone-steel bars-Emerson was able to save more than $500
million annually.

• Companies like SalVOS and Austin-Tetra are creating data stores of
supplier information. Austin-Tetra's base of Fortune 500 customers uses its
supplier data store to rationalize supplier listings and have the foundation for
supplier scorecarding initiatives. SalVOS is creating a data store of suppliers
and contract manufacturers in the Pacific Rim, helping companies identify
manufacturing partners.

Market Impact

For enterprises: Most IT and line executives know that their existing applications
treat important sources of data pretty badly-cramming all product attributes in a
single field and rendering them unsearchable, duplicate, or incorrect. It is difficult to
modify those existing applications to provide important reporting functions that
inform users of significant business events. With e-commerce as a daily reality, it's
also difficult to aggregate product information and then syndicate it to different
"stakeholders"-customers, distributors, and even internally to a company's own
Web site. The market impact of data-driven applications is to separate the two
domains of rich data and task-driven applications so that each can receive its fair
share of development resources.

For vendors: Data-driven applications will introduce a new type of enterprise
application into the market-one that is concentrated on a large data store with a
relatively lightweight application component that enables users to have
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personalized access to this data and that supports some amount of necessary
workflow. For traditional enterprise software vendors, this means having strategic
partnership teams sharpen their information about data aggregators and
portal/business intelligence solutions.

Conclusions

• Enterprise applications companies that have a data-driven play will be able to
open new markets and defend margins against software companies that
focus on process automation alone. Important for public companies, data
subscriptions can also help even out the often spiky revenue curves of a
software vendor by adding more recurring revenue and forward visibility.

• Enterprises should begin to look at data as a "fourth pillar" beyond the core
enterprise applications of supply management, ERP, and CRM, and look for
ways to centralize and enrich that data.

Back to Table of Contents

13. Integrated Services: Driving CLEC Revenue, Attracting RBOC Attention

Small & Medium Business Technologies
by Mike Lauricella

Trend Summary

Integrated access service, the combination of voice (8 to 18 voice lines) and data
over a single T1, is proving to be the key revenue-driving product for many CLECs
that target small and medium businesses (SMBs). We estimate that currently there
are 685,000 5MBs that are ideal candidates for an integrated access solution.
Allegiance Telecom, XO Communications, NuVox, and ITCADeltaCom all report
strong growth in integrated access sales, and many other CLECs are playing
aggressively in this market. Further benefiting from this trend are equipment
manufacturers, primarily VINA Technologies and ADTRAN.

Market Impact

The ability of the CLECs to effectively sell and take market share away from the
RBOCs in the business market has not gone unnoticed. Recently, Verizon has
entered the market with its FlexGrow product (using Alcatel equipment) and VINA
Technologies has announced a contract with Bell80uth. Integrated access service
has great potential in the 8MB market, and as CLECs lower the bar on the number
of voice lines a customer must have to qualify for the offering, the market
opportunity increases dramatically.

Recommendations

• An integrated access solution is a must-have to properly address the 8MB
market and will prove to be the key product for surviving CLECs.
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• CLECs must continue to focus on selling integrated access to new customers
and also migrate UNE-based customers to integrated access.

• RBOCs must move sWiftly but are disadvantaged in this market. CLECs
address 5MBs with a direct salesforce, while RBOCs are accustomed to
selling only through call centers. For success, the RBOCs will need to pound
the pavement.

• RBOCs are faced with a challenge of product conflict between DSL and
integrated access on the low end of the business market, and integrated
access and a multiple T1 line solution on the high end of the market. A very
effective market segmentation strategy is a necessity, and the appropriate
incentives for the salesforce must be in place to ensure that the appropriate
products are positioned.

Back to Table of Contents
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2001 High-Speed Internet Year in Review
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Assessing IBM's Capabilities as an IT Service Provider

March 19, 2002

A Wireless/Mobile Europe Audio Conference
More information will be available shortly.
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Page 17 of 18

AMedil:l...&Entertl:lin.ment...$trategLeJ~LAl,tdj~LCQnferenc:;~
On-Demand Content: Building the Business Case for Distributing Audio and Video Online

Please Check Our Web Page for the 2002 Audio Conference
Schedule
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Conferences

The Yankee Group's signature conferences provide a real-time opportunity to
explore the technologies transforming the information technology, media,
telecommunications, and wireless marketplaces. Our exclusive and
interactive forums provide the ideal setting for Yankee Group analysts,
together with industry leaders, to discuss and define the future of
technology, business, and strategy.

Click here to viewoucupcoming.CoJlference 5chedule online

For questions or more information on upcoming events, please e-mail
conference@yankeegroup.com, or call
(617) 956-5000 ext. 460.
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of )
)

Review of the Section 251 Unbundling )
Obligations of Incumbent Local Exchange )
C~~ )

)
Implementation of the Local Competition )
Provisions of the Telecommunications Act of )
1996 )

)
Deployment of Wireline Services Offering )
Advanced Telecommunications Capability )

)

CC Docket No. 01-338

CC Docket No. 96-98

CC Docket No. 98-147

AFFIDAVIT OF MICHAEL P. DUKE
KMC TELECOM, INC.

I, Michael P. Duke, pursuant to 28 U.S.C. Section 1746, do hereby declare, under penalty
ofperjury, that the following is true and correct:

1. I am employed by KMC Telecom, Inc. ("KMC") as Director of Governmental Affairs.

2. My business address is 1755 North Brown Road, Lawrenceville, GA 30043.

3. KMC is a facilities-based integrated communications provider offering a full range of
advanced voice, data, and Internet infrastructure services in 35 markets across the eastern
half ofthe United States. Since its start in 1995, KMC's business plan has been to serve
business customers in Tier III markets (ranging between 100,000 and 750,000 in
population) with a full array of telecommunications services over our own facilities.
These facilities include a Lucent 5ESS switch and a robust advanced fiber-optic SONET
backbone ring. KMC's business plan calls for a network design and deployment
sufficient to reach approximately 80% of the commercial buildings in each local market
through either direct fiber connections ("on-net") into customer locations, or through the
lease ofunbundled network elements ("UNEs") from the incumbent local exchange
c~er ("ILEC") (an "off-net" arrangement). This 80% figure represents in the aggregate
approximately 97,000 buildings eligible for on-net service, plus 168,000 buildings that
are available only via a UNE architecture, totaling 265,000 buildings. To obtain such
market coverage, KMC has made a significant investment in a local SONET network and
has typically collocated at three ILEC offices in each market: the local tandem office and
two end offices.

4. KMC, like many competitive local exchange c~ers, has had to dramatically reduce its
capital expenditure ("capex") budget for new network build projects. Our 2001 budget
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was BEGIN PROPRIETARY END PROPRIETARY less than our 2000 capex
budget. Our 2002 capex is even further reduced by BEGIN PROPRIETARY END
PROPRIETARY from last year's budget.

5. The purpose ofmy Affidavit is twofold. First, I will show that KMC, despite having
made excellent progress in developing a redundant local network, still must have access
to ILEC unbundled loops in order to deploy the services it wishes to provide. Secondly, I
will explain why KMC could not act as a third-party vendor to other CLECs for the
provision of local network elements.

I. KMC MUST CONTINUE TO OBTAIN LOOPS, INCLUDING HIGH-CAPACITY
LOOPS, FROM ILECs ON AN UNBUNDLED BASIS

6. KMC has deployed over 2,100 route miles of fiber, for an average of60 miles of fiber in
each of its markets. In deploying this fiber, KMC has focused its efforts to pass as many
business locations as possible, using Dun and Bradstreet geo-coded market data. In each
of our markets, KMC's fiber passes within 1200 feet ofnearly 97,000 business locations.
Yet KMC has only been able to self-provision fiber into BEGIN PROPRIETARY
END PROPRIETARY buildings. This figure represents only BEGIN
PROPRIETARY END PROPRIETARYofthe market in these areas.

7. The process of self-provisioning loops is extremely expensive and time-consuming. In
order to build loops to its customers, KMC must apply and pay for the required rights-of
way and permits. Once it receives approval, it must plan out how physically to install the
loops, which generally requires actually digging up city streets.

8. We have calculated that the cost of self-provisioning high-capacity loops to a building is
BEGIN PROPRIETARY END PROPRIETARY per building. This figure assumes
a distance of 800 to 1200 feet from the KMC backbone to the building. It includes
BEGIN PROPRIETARY END PROPRIETARY for engineering fees, BEGIN
PROPRIETARY END PROPRIETARY for the fiber itself, BEGIN
PROPRIETARY END PROPRIETARY for labor and BEGIN PROPRIETARY
END PROPRIETARY to purchase the necessary electronics.

9. The tremendous expense ofthis process is difficult to justify financially, as KMC must
recover its cost through extremely competitive rates and a small customer base, relative
to ILEC volumes. We therefore have self-provisioned loops only in BEGIN
PROPRIETARY END PROPRIETARY instances until our customer base can
support additional expenditures.

10. Thus, KMC has had to collocate in 132 ILEC central offices for the purpose ofobtaining
unbundled loops to serve its customers. Specifically, KMC requires high-capacity loops
- loops at the DS-1 level or higher - in order provide its integrated voice and advanced
serVices. KMC presently provides service to BEGIN PROPRIETARY END
PROPRIETARY locations over ILEC loops, which is BEGIN PROPRIETARY
END PROPRIETARY of all the buildings in its service areas.
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11. Without access to unbundled high-capacity loops, KMC would be forced to forego
service in these BEGIN PROPRIETARY END PROPRIETARY locations. KMC
has still not found any third party that can provide it with alternatives to ILEC loops to fit
its proposed service plan. The loss of ILEC unbundled loops would thus severely impair
KMC in seeking to provide competitive services to end users.

II. KMC IS NOT AN ALTERNATIVE SOURCE OF FACILITIES FOR OTHER
CLECs

12. Although KMC has deployed a significant amount of fiber facilities in its markets, it is
not able to act as a third-party supplier to other CLECs. In order to minimize its
deployment costs, KMC operates its transport at a very high fill rate. The transport
facilities that it has self-provisioned are thus nearly at capacity, which does not permit
other CLECs to buy capacity on our lines.

13. Nor does KMC have the necessary back office systems to support a wholesale transport
offering to other CLECs. We have not developed interfaces to connect with the systems
of other CLECs. Rather, KMC back office systems are devoted to interfacing with the
ILECs and tracking our own orders, installations, and repair and maintenance. We do not
have the capital budget to create systems to support a wholesale operation, even if we had
the capacity to provide to CLECs in the first instance.

14. Therefore, the Commission should not view KMC's impressive deployment as evidence
of a viable alternative market for transport facilities. KMC has simply not reached a level
where it is able to develop a wholesale UNE offering.
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This concludes my affidavit.

Executed this tth day ofApril, 2002.

~Ok
Michael P. Duke
KMC Telecom, Inc.

** TOTAL PAGE.05 **



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of )
)

Review of the Section 251 Unbundling )
Obligations of Incumbent Local Exchange )
C~m )

)
Implementation of the Local Competition )
Provisions of the Telecommunications Act of )
1996 )

)
Deployment of Wireline Services Offering )
Advanced Telecommunications Capability )

)

CC Docket No. 01-338

CC Docket No. 96-98

CC Docket No. 98-147

AFFIDAVIT OF BETSY POWELL

I, Betsy Powell, pursuant to 28 U.S.C Sec. 1746, do hereby declare, under penalty of
PeIjury, that the following is true and correct:

1. I am Vice President of Service Delivery for e.spire Communications, Inc.
("e.spire"). I have 15 years experience in the telecommunications industry, and
14 years experience in service delivery.

2. My business address is 7125 Columbia Gateway Drive, Suite 200, Columbia,
Maryland 21046.

3. e.spire is a pioneer in the provision of integrated (bundled) telecommunications
services. As an integrated facilities-based telecommunications provider, e.spire
offers traditional local and long distance, dedicated Internet access, and advanced
data solutions, including ATM and frame relay. e.spire serves small and mid
sized business in 38 markets in 21 states and the District of Columbia. e.spire's
network includes 28 voice switches, 3,900 route fiber miles, 46 data switches, 51
Internet routers and 26,000 miles leased ATM backbone.

4. The purpose of this Affidavit is to explain why it is critical for e.spire to have
access to the Bells' unbundled network elements ("UNEs") in order for it to
continue to provide competitive, innovative and affordable services to the public.

5. Although e.spire is a facilities-based carrier with an extensive state-of-the-art
fiber network, it does not have access to virtually every home and business, which



characterizes the Bell network. It is because we lack the ubiquity of the Bell
network that e.spire must purchase network elements from the Bell companies.

6. The Bells operate their own network, at cost, which provides them with a
significant advantage when pricing services. When a competitor, such as e.spire,
seeks to access the Bell network, the Bell is permitted to charge its cost plus a
reasonable profit. If a Bell truly uses "costs-based" rates in its calculation, and
does not erect unnecessary obstacles, then e.spire can afford to buy necessary
network elements and then competitively price its services to its customers.
Without such access to UNEs, e.spire's ability to compete in a meaningful way
would be significantly impaired.

7. Initially, e.spire attempted to buy UNEs from the Bells at the DSO level, but due
to their inability to effectively provision these services on a timely basis, e.spire
began ordering high capacity loops and transport services.

8. Unfortunately, e.spire has encountered many obstacles in purchasing high
capacity UNEs from the Bells, and as a result, is left at times with no alternative
but to buy identical services at high tariffed special access rates in an effort to
timely provision services and to avoid losing a customer. This directly affects our
margins and makes e.spire less competitive.

9. Given the difficulty in ordering services through the Bells, when e.spire enters a
new market it seeks to buy Tl access from alternative carriers (e.g., Worldcom
and Time Warner). However, these carriers are not required to sell a Tl at UNE
pricing (cost plus a reasonable profit) so these services are priced well above cost,
making it cost prohibitive for e.spire. Regardless, in the vast majority of
instances, alternative carriers do not have available capacity, forcing e.spire to
buy from the Bell.

10. This concludes my affidavit.
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AFFIDAVIT OF NICHOLAS D. JACKSON

I, Nicholas D. Jackson, pursuant to 28 U.S.C. Sec. 1746 do hereby declare, under penalty

ofpeIjury, that the following is true and correct:

1. I am employed as Vice President - Business Operations by TDS Metrocom, Inc.

2. My business address is 525 Junction Road, Suite 6000, Madison, WI 53717-2105.

3. TDS Metrocom is a competitive local exchange c~er currently providing

service in Illinois, Michigan and Wisconsin. TDS Metrocom is a wholly-owned

subsidiary ofTDS Telecom. TDS Telecom also owns and operates 106 rural,

incumbent local exchange c~ers in 28 states. TDS Telecom is itself a wholly

owned subsidiary ofTelephone & Data Systems, a publicly-owned holding

company that trades on the American Stock Exchange under the symbol TDS.

4. The purpose of this Affidavit is to provide information relevant to the FCC's

proceeding reviewing ILEC unbundling obligations. The statements below will

provide evidence showing that it is imperative that TDS Metrocom continues to



have access to UNEs, that alternatives to ILEC provisioning of these elements are

minimal in some areas and completely nonexistent in most others, that TDS

Metrocom would be seriously impaired in its ability to provide service without

critical UNEs, such as loops (including conditioned loops, sub-loops and high

capacity loops), interoffice transport and OSS. Further, restricting unbundling

requirements based on whether or not the facilities can be used for broadband

services would undermine TDS Metrocom's access to the customer and stifle

innovation in new products and services.

5. TDS Metrocom serves both residential and business customers in mostly small to

medium-sized markets with 10,000-100,000 residents. TDS Metrocom offers

customers a full range of products including local and long distance voice, dial-up

Internet access, custom calling features, voice mail, DSL and other data products,

among other things. Through the use of innovative pricing and bundling of

products and services TDS Metrocom has grown to over 160,000 lines, of which

nearly one half (75,000) belong to residential voice and DSL customers.

6. TDS Metrocom uses a mix of its own facilities and UNEs to provide service in its

chosen markets and does not use resale or UNE-P provisioning methods. Self

provisioned facilities include 7 Class 5 Siemens EWSD switches, over 100

collocation sites with DSL capability, fiber transport and/or SONET rings in

selected markets and limited facilities built directly into customer premises.

7. TDS Metrocom is fully funded through internal sources by its corporate parent,

Telephone & Data Systems. While such internal funding has provided insulation

from excessive market volatility, the company's internal investors are no less



demanding than outside investors. With cellular, ILEC, CLEC and international

holdings (and previously paging and PCS holdings), the management of

Telephone & Data Systems has numerous alternatives for its capital investment

funds. Accordingly, with every request for funding to enter a new market or

expand facilities, TDS Metrocom must develop rigorous 10-year financial plans

that provide a clear blueprint for future profitability. Based on these approved

business plans, TDS Metrocom has already invested over $200 million in

facilities with each and every foray being cost-justified.

8. The result ofthe careful planning process described above has been very targeted

investment and overbuilding of the ILEC network only in cases where it was

economically rational to do so. For example, many of the locations where TDS

Metrocom has facilities directly into a customer premise are buildings owned or

leased by company affiliates - TDS Metrocom, TDS Telecom, US Cellular and

Telephone & Data Systems corporate headquarters, call centers, data centers and

other buildings. The investment in these facilities could be justified because

stable long-term customers with known revenue streams were located at the site.

Similarly, in areas where there is a large customer base, building interoffice

transport facilities to link various ILEC central offices with TDS Metrocom's

switches can be cost-justified once traffic levels become high enough.

9. Because oflimited resources for investment, but with the desire to serve any and

all customers in each market entered, there is obviously a need to find alternative

sources to reach customer premises and to link collocation sites to the TDS

Metrocom switch. Extensive research has been done to identify all potential



sources for these facilities. Unfortunately, the results of ongoing research

continue to be the same - while options exist over a few selected transport routes

and to a very small number of buildings, the only carrier with anything even close

to ubiquitous coverage is the ILEC. Wireless local loop alternatives are too

costly, are not available in TDS Metrocom markets and do not provide a platform

robust enough for the products and services TDS Metrocom offers. Similarly

lacking are fiber wholesale markets especially in smaller communities where the

only alternative fiber in place in likely to be long haul transport facilities usable

only for interexchange traffic.

10. Access to ILEC facilities as UNEs is therefore critical to the success ofTDS

Metrocom. In particular, access to the local loop, conditioned loops, sub-loops

and high capacity loops is vital. For residential and small business customers who

are served offofbasic loops or sub-loops, there is absolutely no way to justify

overbuilding ILEC facilities using current technology, be it wireline, wireless or

satellite. Even for the largest business customers who use high capacity loops,

overbuilding is inefficient except in very limited circumstances. When looking at

TDS Metrocom's largest business customers based on revenue, and therefore

those cases where investment in facilities could potentially be recouped, as of

mid-200l building facilities to only 86 out of 1356 large business customers,

around 6%, could be cost justified. Couple that with the fact stated above that

many of TDS Metrocom's largest business customers are company affiliates, and

one can see that self-provisioning accounts for a minimal amount ofnecessary

loop facilities. Additionally, because of the lack of adequate third-party



alternatives to the ILEC network in TDS Metrocom's markets, not a single loop to

an end user has been provisioned through a third party vendor. ILEC loops

continue to be the only available link to the vast majority of current and

prospective customers.

11. With respect to a second important element, interoffice transport, the state of the

market is similar, especially in the tier 2 and 3 markets where TDS Metrocom

operates. In order to justify building redundant facilities to connect TDS

Metrocom switches to collocation sites in ILEC central offices, there needs to be a

very large customer base with a high level of traffic to cover the cost of

deployment. TDS Metrocom has found that it can cost up to $20-$30 per foot and

up to $150,000 per mile to lay fiber. Added to that is the cost of obtaining

franchise or right ofway agreements which can be as high as $10,000 and

ongoing right of way use fees that in some cases have been as high as $0.20-$0.30

per foot, per year. This presents a significant hurdle that must be overcome to

recoup investment in facilities. Since the ILEC is unlikely to encounter the same

costs and time delays with deployment, the only economically prudent course is

to use ILEC transport UNEs.

12. The Commission must understand that market forces and policy decisions

severely constrain carriers who wish to build facilities from recovering the costs

of those facilities. CLEC retail rates are effectively capped near the ILEC rate for

obvious competitive reasons. Consider also that for much ofTDS Metrocom's

target market, residential customers, those rates have been suppressed over time

for policy reasons, thus limiting recovery of investment costs even further. On



the wholesale side, regulators have curtailed recovery of costs by limiting CLEC

access rates and raising the specter of full bill-and-keep compensation under the

misguided impression that CLEC cost structures are identical to those of giant

IDO-year old monopolies. If CLECs cannot adequately recover the massive cost

of building out a redundant network from their retail customers or their wholesale

customers, what must be done? The only rational thing to do is to target

investment in facilities where practical and to access the ILEC network through

UNEs at all other times because its huge economies of scale and other efficiencies

reduce costs for everyone on the network.

13. Even with the many challenges facing CLECs, especially those who seek to serve

residential customers, TDS Metrocom's business plan is proving successful.

Giving customers a choice ofproviders who offer a full suite of voice and data

services has resulted in numerous customer benefits in the way of innovative

pricing and bundling packages and the deployment ofadvanced services.

However, this will only continue ifTDS Metrocom is able to obtain the UNEs it

needs and offer any and all services over those facilities. If regulators were to

restrict access to portions of the ILEC network or limit the type of services

CLECs can provide over UNEs, gaining new customers will be difficult if not

impossible.

14. Proposals to exempt broadband or newly-deployed networks from UNE

requirements ignore the fact that a single network is used to provide all of these

services by the ILEC. Data and voice run over the same facilities and will

continue to do so although the mix of such services may change over time. A



system where ILECs are able to use facilities for whatever purpose they want yet

CLECs can only provide limited services or not even access certain portions of

the network would be inherently discriminatory and would be a detriment to

customers. Any restrictions based on a snapshot of technology and services today

could suppress the development ofcreative new uses for the network that may not

be envisioned at this point in time. Simply put, TDS Metrocom's experience

shows that open networks promote innovation and competition.

15. If these restrictions had been in place previously, many customers in TDS

Metrocom's markets would have missed out on numerous new product and

service bundles and it is likely that many would not have access to DSL. TDS

Metrocom was the first carrier to provide DSL to residential customers in most of

its markets in Wisconsin and Illinois. The ILEC did not begin to provision DSL

until after TDS Metrocom had shown success in the market, even though cable

modems had been in place in some areas prior to TDS Metrocom DSL entry. In

fact, there remain some customers whose only DSL option is TDS Metrocom, not

the ILEC. Similarly, in some areas TDS Metrocom provides DSL in competition

with the ILEC where cable modems have yet to enter the market. UNE

restrictions on facilities or services would clearly have slowed the roll out of

broadband to customers, mostly residential customers, in many TDS Metrocom

markets.

16. Examples also exist where the ILEC has used its position as the monopoly

provider ofloop facilities (and in the case below, broadband services) to limit

choice in voice services. In a few geographic locations where TDS Metrocom



provides voice but not DSL service (because access to remote terminals has been

difficult to obtain or impossible to cost-justify), the ILEC has used this situation

as a means to lock in business customers. In cases where business customers

have voice and DSL service from the ILEC, the DSL service is many times placed

on the customer's first/main line. This line is usually the number where hunt

groups are targeted and is the main billing number. As such, in order for TDS

Metrocom to provide voice service to the customer it must have this first line.

However, there are numerous examples where the ILEC has refused requests from

their own customers to move the DSL line to another copper pair. This leaves the

customer with the choice of either keeping the ILEC voice service in order to

keep its data connection running or disconnecting its DSL (and incurring early

termination penalties) in order to take TDS Metrocom voice service. A

disconnection ofDSL also forces customers to wait weeks or months to get a

newly installed DSL connection from the ILEC and to pay additional installation

charges.

17. The result ofCommission action to reduce the current list ofUNEs or place

restrictions on how facilities can be used would be a detriment to customers

everywhere. TDS Metrocom entry into the market has proven that competition

spurs innovation through its deployment of facilities and services. TDS

Metrocom market entry forces the ILEC to respond with changes to its product

offerings and acceleration of its technology deployment. As TDS Metrocom

deployed DSL and service bundles with features like unlimited local calling, the

ILEC responded in kind by investing more in facilities and promoting relatively



hidden service bundles. TDS Metrocom is now responding in some areas by

altering its own product offerings to be more competitive. This cycle of

innovation was the goal of the 1996 Telecom Act and is occurring, albeit on too

limited a scale. However, only with adequate access to UNEs has this occurred

and will it continue to occur and expand in the future.

18. This concludes my Affidavit.
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of )
)

Review of the Section 251 Unbundling )
Obligations of Incumbent Local Exchange )
Carriers )

)
Implementation of the Local Competition )
Provisions of the Telecommunications Act of )
1996 )

)
Deployment of Wire1ine Services Offering )
Advanced Telecommunications Capability )

)

CC Docket No. 01-338

CC Docket No. 96-98

CC Docket No. 98-147

AFFIDAVIT OF ROBERT RIORDAN
METROMEDIA FillER NETWORK SERVICES, INC.

I, Robert Riordan, pursuant to 28 U.S.C. Section 1746, do hereby declare, under penalty
ofpeljury, that the following is true and correct:

1. My name is Robert Riordan. I am employed by Metromedia Fiber Network Services,
Inc. ("MFN") as Director ofLEC Relations. My business address is 360 Hamilton
Avenue, White Plains, NY 10601, and my telephone number is (914) 421-6732. As
Director of LEC Relations, I am responsible for negotiating interconnection agreements
with all ILECs.

BACKGROUND

2. MFN is a competitive provider of dedicated optical fiber transport and high-bandwidth
Internet connectivity for communications intensive customers throughout the nation.
MFN or its affiliates currently provide high-bandwidth fiber optic transport and
connectivity in major U.S. metropolitan areas.

3. MFN also leases dark fiber to carriers for use in providing telecommunications services
to their end-user customers. MFN endeavors to compete directly with ILECs, including
SBC, Verizon and Qwest, in the provision of interoffice and long haul transport to
competitive local exchange carriers ("CLECs") and other carriers.
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4. As a competitive provider of dedicated fiber transport, MFN is in a unique position to
facilitate telecommunications competition by providing state-of-the-art dedicated
transport alternatives to other telecommunications service providers. These providers
often must go to the ILEC central offices ("COs") to access unbundled network elements
("UNEs"); MFN's dark fiber backbone network seeks to provide an alternate method of
providing connectivity between the ILEC COs and carrier equipment located elsewhere.

5. MFN needs access to ILEC dark fiber in order to expand the reach of its network and
provide other CLECs with a competitive choice in transport services. MFN has worked
for years to cooperate with ILECs to develop efficient ways for MFN and its customers to
access and order Central Office based interconnection to UNEs. I will provide a synopsis
ofMFN's progress with respect to dark fiber, and ask that the Commission use its
examples as a benchmark for ILEC provisioning rules.

METHODS FOR ACCESSING DARK FIBER

6. Competitive Alternate Transport Terminal ("CATT") is a form of physical
interconnection that provides CLECs with access to MFN's dark fiber backbone network.
CATT interconnection enables MFN to extend its multiple high-count dark fiber (up to
432 fibers in a single fiber pull) directly to a universally accessible distribution point
within an ILEC's central office, without having to "light" the fiber with expensive
optical-electrical conversion equipment. CATT also eliminates multiple fiber pulls into
the central office thereby reducing construction in the streets, space constraints and
expenses for the collocated CLECs and the ILEC. The fiber can then be distributed as
dark fiber on an as-needed basis to collocated CLECs, thus providing CLECs with access
to virtually unlimited bandwidth on demand and a competitive alternative to ILEC
interoffice transport.

7. In 1999, MFN negotiated CATT agreements with Bell Atlantic as well as unique
collocation arrangements with GTE (which now comprise Verizon) that enable MFN to
extend its multiple high-count dark fiber directly to a universally accessible distribution
point within all Verizon central offices, without having to meet previous requirements
that the fiber be "lighted" with expensive optical-electrical conversion equipment. This
CATT agreement also allows MFN to provide interconnection to its CLEC customers
without having to directly connect to or resell ILEC UNEs itself. The MFN-Verizon
CATT agreement was an industry first. This form of interconnection, which is
technically similar to cageless physical collocation, allows MFN to use stable fiber
distribution points at the ILEC CO for the purpose ofproviding other CLECs with a
competitive choice for interoffice transport throughout the Verizon region.

8. An even further development in accessing dark fiber is a capability recently offered by
Verizon in Massachusetts, whereby Verizon offers a cross-connect that allows MFN to
access dark fiber loops and transport. This arrangement obviates the unnecessary cost of
traditional collocation to cross connect dark fiber transport to loops; it is the functional
equivalent of a splice. Massachusetts remains, however, the only state in which these
cross-connects are offered.
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9. In the Verizon-Massachusetts arrangement, MFN pulls high-count fiber into the cable
vault of the central office and terminates fibers to the fiber distribution panel. Verizon or
the CLEC then can run a dark fiber cross-connect to its collocated equipment, in either a
physical or virtual collocation arrangement, within the central office. The CLEC's
approved vendor runs a dark fiber cross connection from the cable vault to the CLEC
collocation arrangement. With this arrangement, MFN or another CLEC can obtain
unbundled loops or services from Verizon and cross-connect them directly to the
competitive interoffice and long haul transport provided by MFN.

10. Once the cross-connections are in place, the Verizon-Massachusetts version ofCATT is
technically equivalent to cageless physical collocation. The only difference between the
CATT arrangement and the physical collocation arrangements deployed by most CLECs
is that, in the case ofCATT, the collocation at the ILEC's central office is in the cable
vault instead of the collocation space used by traditional CLECs.

11. The fact that Verizon has allowed these interconnection arrangements to be deployed
demonstrates that they are technically feasible and that they should serve as benchmark
requirements for other ILECs.

12. MFN has negotiated a dedicated entrance arrangement with SBC in which MFN can
place up to 432 fibers in dedicated manhole entrances for the purpose of allowing MFN's
customers to access their physical and virtual collocation nodes in SBC Central Offices.
This arrangement, like the CATT arrangement negotiated with Verizon, provides MFN
with a stable point to meet customers, and also eliminates the need for multiple pulls to
the same central office - an arrangement that MFN was forced to make in order to access
SBC offices prior to this agreement.

13. While MFN is pleased with this agreement, as it allows MFN to serve the collocation
needs of its CLEC and Carrier Customers more efficiently, SBC has repeatedly refused to
offer MFN collocation for the purpose of accessing dark fiber UNEs. This is despite the
fact that MFN has already negotiated such agreements with Verizon (Bell Atlantic and
GTE), Qwest, and BellSouth. In refusing MFN collocation to access dark fiber UNEs,
SBC has without justification insisted that MFN collocate equipment necessary to "light"
the fiber in the end office.

INFORMATION ON DARK FIBER LOCATION

14. As important as the ability to access dark fiber is the ability to know where dark fiber
resides in the network. MFN has experienced tremendous difficulty in obtaining this
information from most ILECs. When MFN cannot obtain this information, it is forced to
submit "blind" orders for dark fiber, without knowing which central office contains it or
which customers it reaches; almost universally, these orders are denied under the reason
"no facilities available." In the alternative, MFN must submit blanket search orders that
require a location-by-Iocation search for dark fiber, which causes extreme delay and is
prohibitively expensive.
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15. Qwest has developed an exception to this rule. Qwest has developed a database, the
Loop Fiber Inventory Tool ("LFIT"), that includes information about all forms of fiber
facilities that serve a particular customer premises. This information includes total fibers,
working fibers, restricted fibers, and spare fibers. Where dark fiber reaches a premises
but is not in use, the LFIT database provides that information as well.

16. In short, Qwest has developed access a loop database for fiber that is analogous to the
loop database access that Commission rules require for copper loops. Its endeavor shows
that such a system is not only theoretically feasible, but it is actually workable. This
system has assisted MFN tremendously in assessing its network needs and serving
customers.

17. All ILECs should provide similar information about fiber, and especially dark fiber,
loops. This information is most likely available to ILEC retail representatives, just as the
Commission has found copper loop information to be. As such, the Commission should
order ILECs to provide nondiscriminatory access to this information, in order that CLECs
may properly avail themselves of dark fiber as the rules provide.
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This concludes my affidavit.

Executed thi!i L lh d<IY of April, 2002.

• . 4~ t.~/:' '. /,'" ,

-::.J!(e-liL~/~ '.. ~~ .~~ '-'"
Robert Riordm\
MClromcdia Fiber Network Services, Inc.

FAX NO, 9144217691 r. uc

,...-
SUBSCRIBED AND SWORN TO BEfORE ME this a. day of April, 2002.

-. "
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of )
)

Review of the Section 251 Unbundling )
Obligations of Incumbent Local Exchange )
C~~ )

)
Implementation of the Local Competition )
Provisions of the Telecommunications Act of )
1996 )

)
Deployment ofWireline Services Offering )
Advanced Telecommunications Capability )

)

CC Docket No. 01-338

CC Docket No. 96-98

CC Docket No. 98-147

AFFIDAVIT OF JOSEPH POLITO
SNiP LiNK, INC.

I, Joseph Polito, pursuant to 28 U.S.c. Section 1746, do hereby declare, under penalty of perjury,
that the following is true and correct:

1. I am employed by SNiP LiNK, Inc. ("SNiP LiNK") as Director, Telecommunications

Products. I have held this position since January 2001.

2. My business address is 100-A Twinbridge Drive, Pennsauken, NJ 08110.

3. SNiP LiNK is a facilities-based CLEC serving small businesses and institutional end

users in suburban southern New Jersey and southeastern Pennsylvania. SNiP LiNK

provides its customers with a full suite ofbundled voice and broadband services using its

own switching equipment and leased ILEC transmission facilities, principally as transport

unbundled network elements ("UNEs"). Recently, SNiP LiNK commenced deployment

of its first fiber ring. SNiP LiNK has been especially successful in bringing broadband

Internet access services to school districts throughout the greater Philadelphia

metropolitan area.
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Difficulties in Obtaining Rights-of-Way

4. In order to build their own transport or local loop structure, SNiP LiNK must obtain the

required rights-of-way. SNiP LiNK has found that obtaining rights-of-way in New

Jersey, its core market at this time, is a very difficult process that is skewed in Verizon's

favor. According to information provided by the New Jersey Board of Public Utilities

("NJ BPU"), New Jersey has no formal rules to govern the manner in which pole

attachments are placed. The NJ BPU states that the matters ofhow rights-of-way and

poll attachments are managed are left to the utilities to manage as they wish. Verizon has

blanket authority to use rights-of-way and pole attachments for building its local network

without applying to the local municipalities for permission, without paying a fee, and

without rules from the NJ BPU.

5. All other carriers, including SNiP LiNK, must apply for use of a right-of-way. In two

municipalities, Merchantville and Pennsauken, New Jersey, SNiP LiNK's Contractor had

to pay fees of approximately $2,000 for each application.

6. In addition to the cost of applications, SNiP LiNK also incurs a substantial delay in

obtaining approval for the requested rights-of-way. At this time, more than 80% of the

applications filed by SNiP LiNK's Contractor are still pending. SNiP LiNK is unable to

build facilities until those applications are reviewed and granted. And rarely does a

municipality have codified review procedures that enable SNiP LiNK to monitor

application status. Verizon simply does not experience these difficulties - it never has to

apply in the first instance.

7. Finally, once SNiP LiNK obtains the requested rights-of-way, the construction process is

equally rife with delay, and sometimes more so. Verizon's standard right-of-way license

DCOIIJOYCS/179273.4



agreement contains very specific application, make-ready and construction timelines that

all licensees must follow. These intervals add up to literally months before a licensee is

actually able to construct facilities. Verizon, on the other hand, has complete control

over its own construction, because it is the sole holder of the rights-of-way.

Alternatives to ILEC Unbundled Transport Are Not Available as a Practical Matter

8. SNiP LiNK must obtain transport facilities from ILECs, principally Verizon, in order to

serve its customers. SNiP LiNK requires these facilities in order to carry bundled voice

and broadband traffic. We have not been able to obtain the ubiquitous network build-out

that we require in our markets without ILEC transport. For the reasons explained above,

transport installation is made very difficult for us by the arcane rights-of-way process in

many New Jersey municipalities. Third-party vendors face these same problems.

9. Verizon, by contrast, has full access to any right-of-way, and has been able to achieve

crucial network ubiquity in transport facilities. As a result, alternatives to Verizon

transport are not available as a practical or operational matter, requiring SNiP LiNK to

continue to rely on unbundled transport facilities in building out its network. Were SNiP

LiNK now unable to obtain transport as a UNE, it would be severely impaired in

providing its chosen services to end users.
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This concludes my atlidavit.

-
SUBSCRIBED AND SWORN TO BEFORE ME this~ay of April, 2002.
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